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The decision of the case of McPherson v. 
Blacker, by the Supreme Court of the United 
States, upholding the validity of what is 
known as the ‘‘Miner Law’’ of Michigan, 
under which presidential electors are chosen 
by congressional districts instead of by the 
State at large, is important as being the 
probable forerunner of similar action by 
others of the States. The constitution of the 
United States provides in the second clause 
of section 1 of article II, that ‘‘each State 
shall appoint, in such manner as the legis- 
lature thereof may direct, a number of 
electors equal to the whole number of sen- 


ators and representatives to which the 
State shall be entitled in the congress.’’ 
The ‘‘Miner Law,’’ as will be remembered, 


provided that all the presidential electors, 
except two at large, should be elected by 
congressional districts instead of all being 
elected by the electors of the State at large. 
For the election of the two electors at large 
the State was divided into two electoral dis- 
tricts, to each of which one elector at large 
was assigned. It was contended by its op- 
ponents that this law was in conflict with the 
section of the constitution above quoted. It 
was claimed that under that section the State 
must, in the choice of electors, act as a unit, 
and was not empowered to delegate the au- 
thority to name electors to any fractional part 
of the State; that the words of the section, 
‘‘in such manner as the legislature thereof 
may direct,’’ could be held to confer only the 
limited power of directizg how the State, act- 
ing as an entirety, should make the appoint- 
ment. 





The court held, however, that, in view of 
the language of the section in question and 
the contemporaneous and subsequent con- 
struction of that language in practice, the act 
cannot now be held invalid for want of 
power in the State legislature to provide for 
the appointment of electors as therein  pre- 
scribed and that that clause of the first sec- 
tion of article II has not been changed by the 
fourteenth amendment to the constitution, 
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and that the ‘‘Miner Act’’ is not obnoxious 
to objection on the ground of conflict with 
that amendment. The opinion filed, which 
was rendered by a unanimous court, does 
not state in detail the grounds of the decision, 
but a full opinion is to be filed hereafter. 
The court made the announcement of its con- 
clusion without delay, because of the emer- 
gency existing in view of the forthcoming 
election and the necessity of action under 
the Michigan statute. 


It is not difficult to appreciate the force of 
the court’s conclusion. It undoubtedly had 
in mind, as did the Supreme Court of Michi- 
gan in deciding the case below, the fact that 
the contemporaneous interpretation of the 
particular section of the clause giving the 
States power to choose presidential electors 
was in favor of the plenary power of the State 
to prescribe methods for choosing electors 
other than by a vote of electors of the entire 
State. In the early history of the country, 
under the constitution, many of the States 
chose electors by districts. A number of in- 
stances of this practice were collected in the 


.opinion of the Supreme Court of Michigan. 


For example, in the first presidential election 
Maryland and Virginia each adopted the dis- 
trict plan. Maryland continued to so choose 
her electors down to and including the year 
1832. Massachusetts in 1788 adopted a plan 
of nominating electors in districts by a vote 
of the people, to whom the legislature was 
limited in making a choice. In 1796 they 
were chosen by districts. In New York the 
method of choosing electors first adopted was 
by vote of the legislature, but in 1825 the 
district system was adopted, and was in use 
in the election of 1828. In North Carolina 
the district system was adopted in 1803, and 
in use in ‘1804 and 1808. In Kentucky the 
district system prevailed until 1828. In Ten- 
nessee the district system prevailed from 
1796 to 1836. In Indiana the district system 
was used in 1824 and 1828. In Illinois the 
district system prevailed from its admission 
into the Union until 1827. In Maine also the 
district system prevailed from 1820 until and 
including the election of 1828. 

These examples show that the right to 
choose electors by districts was early exer- 
cised, and it is a matter of history that it was 
the desire to secure more power by the States 
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in political conventions rather than any doubt 
of the constitutionality of the practice that 
led to its abandonment. This practical con- 
temporaneous interpretation is decisive under 
the rule of resort to contemporaneous con- 
struction so well recognized. The point is 
stated by Judge Cooley in his ‘‘Constitu- 
tional Limitations,’’ that ‘‘when a particular 
construction has been generally accepted as 
correct, and especially when this has occurred 
contemporaneously with the adoption of the 
constitution and by those who had opportun- 
ity to understand the intention of the instru- 
ment, it is not to be denied that strong pre- 
sumption exists that the*construction rightly 
interprets the intention.’’ 








NOTES OF RECENT DECISIONS. 





ATTORNEY’s Ligen—ComProMISE OF SUIT 
BY Cirent.—In Hanna v. Island Coal Co., it 
is held by the Supreme Court of Indiana, that 
an attorney who brings suit for damages for 
personal injury sustained by his client, can 
acquire no lien for his fees and expenses on 
the claim before judgment, and the client has 
the right to compromise and release the 
claim at any time before judgment without 
the consent of his attorney, Rev. St. § 5276, 
providing for an attorney’s lien, applying 
only to a ‘‘judgment rendered.’’ Fox, J., 
says: 

It sufficiently appears, however, from the allega- 
tions of the complaint, that the appellant had a valid 
claim against Starke for services rendered. There is 
no allegation that any money was expended by the ap- 
pellant at the request of Starke, but, conceding that 
the appellant had the right to receive from Starke the 
money expended by him, as well as for the services 
rendered, the question is, do the facts stated make a 
cause of action against the appellee? The only stat- 
utory. method of obtaining a lien by an attorney 
against his client in this State is given by section 5276 
of the Revised Statutes, and that is only ‘fon any judg- 
ment rendered in favor of any person or persons em- 
ploying such attorney to obtain the same.” The lien 
provided for in this statute can only be had in the 
manner prescribed after a judgment is rendered. In 
this case the cause of action, whatever it was, was 
compromised before judgment; therefore the statute 
has no application. Under some circumstances an at- 
torney may hold a lien for fees and costs without the 
aid of the statute above mentioned. In Puett v. Beard, 
86 Ind. 172, the tollowing statement is made: “It is 
generally agreed both here and in England, that a 
solicitor has a lien for his costs upon a fund recovered 
by his aid, paramount to that of the persons interested 
in the fund, or those claiming as their creditors. The 
reason for this rule is that the services of the solicitor 


have in a certain sense created the fund, and he ought, - 





in good conscience, to be protected.” This language 
is quoted with approval in the case of Justice v. Jus- 
tice, 115 Ind. 208, 16 N. E. Rep. 615. See, also, An- 
drews v. Morse, 12 Conn. 444; Stratton v. Hussey, 62 
Me. 286; Boyle v. Boyle, 106 N. Y. 654, 12 N. E. Rep. 
709, In Justice v. Justice, supra, it was decided that 
an attorney who, by his services, has procured a will 
to be set aside and established his client’s right to 
share in the estate of the testator, acquires an equi- 
table lien for his fees upon the fund so secured to his 
client, and is entitled to priority of payment over 
a judgment creditor of the latter, whose lien attached 
after the contract for such professional services was 
entered into. In the case of Courtney v. MeGavock, 
23 Wis. 623, the court draws a distinction between an 
action for unliquidated damages and one upon a nego- 
tiable instrument or written contract. In the former 
case the court say the attorney has no lien upon the 
cause of action before judgment; in the latter ‘‘the 
lien attaches before judgment, from the moment the 
defendant has notice of the employment of the attor- 
ney,—from the commencement of the action; and any 


settlement made by the parties without discharging . 


the fees of the attorney is deemed, as to him, so far 
fraudulent and void.” Ordinarily, however, an at- 
torney acquires no lien for. fees until after judgment; 
therefore, until after judgment, the client may settle 
and compromise and release the cause of action in any 
manner he pleases without consulting his attorney, 
and the attorney has no power to preventit. Sim- 
mons Vv. Almy, 103 Mass. 883; Parker v. Blighton, 32 
Mich. 266; Pulver v. Harris, 52 N. Y. 73; Roberts v. 
Doty, 31 Hun, 128; Connor vy. Boyd, 73 Ala. 385; 
Swanston v. Mining Co., 13 Fed. Rep. 215; Yeung v. 
Dearborn, 27 N. H. 324. In such a case a lien cannot 
be acquired before judgment, even by agreement be- 
tween the attorney and client, that will prevent the 
client from compromising and releasing the cause of 
action without the consent of the attorney, although 
the defendant may have notice of the agreement. 
Coughlin y. Railroad Co., 71 N. Y. 448; Kusterer v. 
City of Beaver Dam, 56 Wis. 471, 14 N. W. Rep. 617; 
Pulver v. Harris, 52 N. Y. 78. If the cause of action 
is one for unliquidated damages, and is not assignable, 
the client cannot give his attorney any lien upon it 
that will prevent a settlement or compromise by the 
parties before judgment, even if the amount is defi- 
nitely fixed, and an agreement made that the same shall 
become a lien, and the adverse party notified of the 
fact. Jones, Liens, §§ 206, 207. Actions for slander 
and libel, assault and battery, personal injuries re- 
sulting from the negligent conduct of others, are with- 
in the rule. 

In the second paragraph of the complaint it is 
charged that the appellee entered into a fraudulent 
collusion with Starke, and compromised and settled 
the cause of action with him, knowing him to be in- 
solvent, for the purpose of cheating the appellant 
“out of his fees” and “‘out of his lien for services and 
expenses.”” There is no allegation in the complaint 
that there was any agreement between Starke and the 
appellant as to the amount appellant was to receive, 
or that he was to have a lien on the subject of the ac- 
tion. We have only the general statement that the 
appellant ‘‘was employed as an attorney to bring a suit 
in the Greene circuit court against the defendant 
for five thousand dollars damages for personal injuries” 
caused by the negligence of the appellee. It is not 
averred in either paragraph of the complaint that 
Starke had a meritorious cause of action against 
the appellant. It is apparent that the cause of 
action was not assignable, and was for unliquidated 
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damages. Undergsection 282 or the Revised Statutes 
it would not have survived the death of Starke, but 
would have died with him. It is clear that, under 
the authorities, the appellant did not and could not 
acquire a lien upon the cause of action claimed by 
Starke before judgment. If no lien existed, then there 
was none to divest by any collusion that Starke and 
the appellee might enter into. Starke had the right 
to compromise or release his claim at any time before 
judgment, without the consent of his attorneys. If he 
had this right, and exercised it, and in doing so dis- 
charged no lien acquired by the appellant, then the 
appellant suffered no injury that would give hima 
cause of action against the appellee. Of course his 
right to proceed against Starke would remain unim- 
paired. The charge of fraudulent collusion in the 
second paragraph of the complaint in no wise aids the 
appellant. Characterizing a transaction as fraudulent 
does not make it soin law unless it is so in fact; there- 
fore, when the appellant charged that the appellee 
was guilty of a fraudulent collusion for the purpose of 
cheating him out of his fees and expenses, it was in- 
cumbent upon him to state facts sufficient to support 
the charge. Conant v. Bank, 121 Ind. 323,22 N. E. 
Rep. 250; Bodkin v. Merit, 102 Ind. 293, 1 N. E. Rep. 
625; Joestv. Williams, 42 Ind. 566; Ham v. Greve, 34 
Ind. 18. When Starke compromised his claim with 
the appellee and dismissed the action without the con- 
sent of his attorney, he did what he had the lawful 
right to do. The contract to bring the action was 
made with Starke by the appellant. The appellant 
had nothing todo with it. Starke was the owner of 
the cause of action, and, as such, under the circum- 
stances, had the absolute control of it until it passed 
into a judgment. Having settled and compromised 
it before judgment, the appellee was released. 





Taxation — Asstract Booxs.—The Su- 
preme Court of Iowa, in Leon Loan & Ab- 
stract Co. vy. Equalization Board, 53 N. W. 
Rep. #4, decide that abstract books, having 
an actual market value, and usable by any 
one of ordinary intelligence as a means of 
profit, are personal property and liable there- 
fore to taxation under § 801 of the Code, not- 
withstanding their manuscript character and 
the fact that they are valuable only for the 
information they contain, which must be ob- 
tained by consultation or extracts therefrom. 
Granger, J., says: 

The legal question involved is important. The 
books are admitted to have ‘‘an actual market value,” 
and for the purpose of “learning title to lands in De- 
eatur county,” they ‘can be used by any one of or- 
dinary intelligence and ability.” It is also admitted 
“that they contain a true, full, and complete record of 
the title of each tract of land and town lot in Decatur 
county, Iowa.” The books have an admitted value of 
$6,000; have changed hands as articles of commerce; 
are kept in an office building as the basis of a business 
for profit by the receipt of fees for transcripts of their 
contents; and their value consists chiefly in their being 
correct compilations from public records, and not be- 
cause their contents are emanations from the learning 
or genius of an individual. 

The revenue law ofthe State makes certain exemp- 
tions of property from taxation, but there is no claim 





that they embrace books of this character. By section 
801 of the Code it is provided that “‘all other property, 
real and personal, is subject to taxation in the manner 
directed.” These books are personal property. They 
embody the qualities of such property in a marked 
degree. Then, why are they not taxable? This 
brings us to the grounds urged by appellant against 
such taxation. Itis said: ‘These books being man- 
uscripts, the law which applies to manuscripts 
would apply to these abstract books.” Again, it is 
said that trey “answer the definition of manuscript,” 
being books “written with the hand.” We must not 
be understood as committing ourselves to any view of 
the law relative to the liability of authors’ manuscripts 
being taxable under our statutory provisions. For the 
purposes of the case we may say they are not. 

Appellant cites, and relies largely for support in its 
position, upon the holding of the Supreme Court of 
Michigan in the case of Perry v. City of Big Rapids, 
34 N. W. Rep, 530. The decision is by a divided court, 
and we regret that we find ourselves opposed to the 
reasoning and conclusions of the majority opinion. 
Mr. Justice Morse, in a dissenting opinion, reflects 
what, in our judgment, is the true spirit of the law. 

The majority opinion takes, to some extent, for its 
support, the holding in the case of Dart v. Woodhouse, 
40 Mich. 399, in which that court held that, ‘‘an execu- 
tion levy made on a set of manuscript abstract books 
was of no validity, because the right of the proprietor 
of such a manuscript to publish it or to keep it back 
from publication is not a property right, but one which 
is purely incorporated, and attended with considera- 
tions of a nature entirely different from any involved 
in other rights.”” The fact that the Dart Case has such 
controlling force in Perry vy. City of Big Rapids leads 
us to believe the facts of the two cases were substan- 
tially alike, as to the character of the abstract books, 
although the reported cases might leave some doubt 
in that respect. , 

The Michigan cases attach great importance to the 
fact that the proprietor of a manuscript may control 
or determine whether or not it shall be published, and 
that, without publication, there is no value as a basis 
for an assessment or levy. We are unable to under- 
stand the application of the thought to the case at bar. 
In cases of manuscript, designed for publication, their 
value, in a general property sense, may be said to be 
in the published work or the right of publication, for 
itis thenonly that it becomes of interest-to others 
than thé author. It is when the manuscript is, by the 
author, put in condition for use, that it takes to itself 
value in a commercial sense. Before publication, or 
a transfer of the right of publication by the author, 
the manuscript is but a private memorandum or writ- 
ing, without significance, except to the author, like 
other private memoranda. When the author places it 
upon the marts of the world for use or profit, a com- 
mercial value attaches, and it becomes “‘property,” in 
the general sense. Before the publication, or the 
granting of a right to publish, the author’s work is in- 
complete. In the light of a design to publish a work, 
nothing has been produced. These abstract books 
answer the original design, are complete, and placed 
before the public for use and profit. They were not 
made for publication, in the general sense. Sucha 
publication, would defeat the very purpose of their 
production. Their value consists, chiefly, in their 
contents being kept from the public. They are the 
means, ina sense the instruments, for carrying ona 
business; as much so as are the tools or machinery by 
which the artisan plies his calling. 

Mr. Freeman, in his work on Executions, § 110, re- 
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ferring to the Dart Case, after giving the facts and 
conclusions, says: “The reasoning of this decision 
does not seem irresistible. In a set of abstract books, 
or in any other manuscript, we see nothing intangible, 
—nothing which makes it difficult to subject them to 
execution.” The rule as to patents and copyrights, 
as claimed by appellant, from the cases of Stephens v. 
Cady, 14 How. 531, and Stephens v. Gladdening, 17 
How. 451, whereby they are not subject to seizure on 
execution because incorporeal in their nature and 
without existence in any particular place, is not ap- 
plicable here, for the reason that these books are tan- 
gible, have a particular location, and are capable of 
seizure and delivery. They are more like the engraved 
plates referred to in the cited cases. It would, to our 
minds, be a strange perversion of the law to hold that 
these books, that are transferable from hand to hand, 
of the value of $6,000, and usable by any person of 
ordinary intelligence and ability, as a means of profit, 
should be exempt from taxation, merely because their 
contents are written, and not printed, when, in either 
ease, their use would be the same; or because “they 
are only valuable for the information they contain, 
and that information is conveyed by consultation or 
extracts,” which thoughts seem to have been prom- 
inent in Perry v. City of Big Rapids. It may be said 
that the value of books in general depends on the in- 
formation they contain, and that such information is 
derived from consultation; but for such abstract rea- 
sons they are no less property, subject to the operation 
of the revenue laws ofthe State. The judgment of 
he district court is affirmed. 








PUBLIC CORPORATION BONDS—RE- 
CITALS THEREON AND THEIR 
LEGAL EFFECT. 








I, 


The validity of bonds of public corpora- 
tions often depends upon the binding power 
of the recitals they contain. These recitals 
generally refer to the legislative acts and 
statutory and constitutional requirements un- 
der which they are issued, and to any condi- 
tions precedent required by the vote of the 
people or the statutory or constitutional pro- 
hibitions or limitations, and the vote of the 
electors or the ordinances of the municipal- 
ity, a compliance with which is requisite to 
their issue. These recitals are very desira- 
ble, because these corporations have no 
powers, except such as have been granted 
them by the legislature. Their very exist- 
ence, as well as every power to act, is de- 
pendent upon the will and the conceded 
powers of the legislature. 

In case of Thompson v. Lee,! over thirty 
years since, Justice Davis, in delivering the 
opinion, says: ‘‘A county or other munici- 


1 Thompson y. Lee County, 3 Wall. 330. 





pal corporation has no inhererk right of legis- 
lation, and cannot subscribe for stock in 
public improvements, unless authorized to do 
so by the legislature. Such a corporation 
acts wholly under a delegated authority, and 
can exercise no power which is not in express 
terms or by fair implication conferred upon 
it. But the legislature of a State, unless re- 
strained by the organic law, has the right to 
authorize a municipal corporation to take 
stock in a railroad or other internal improve- 
ments, to borrow money to pay for it, and to 
levy a tax to repay this loan. And this au- 
thority can be conferred in such a manner 
that the objects can be attained, either with 
or without the sanction of the popular vote.’’ 
Hence the purpose of the incorporation, and 
the extent of power claimed, and the time 
and method of its execution become all- 
important to those transacting business with 
such corporations. The purpose of incor- 
poration, and the powers conceded to the 
corporations, are usually described in the 
legislative acts of incorporation. They are 
either expressed in terms in the statute, or 
clearly implied as a necessity,” or in order to 
carry into effect conceded powers that the 
municipality has, whose methods and manner 
of execution may be in doubt under the 
terms of the granting act of the legislature. 
All persons dealing with these corporations 
are bound to know the extent of their legal 
authority to act.® That they have the dele- 
gated power to make contracts, and all con- 
tracts made within the scope of the legislative 
power granted, ought to be sustained by all 
courts. But all contracts without the scope 
of this granted power are ultra vires and void 
abinitio for want of power to make them.‘ 
In the execution of these corporate powers 
another rule prevails, and the manner of ex- 
ecuting them is often encumbered with con- 
ditions, the fulfillment of which is often 
dependent upon resolutions and ordinances, 
or supplementary legislative acts, or holding 
elections, and the fulfilling of the require- 
ments of conditions precedent. Rec tals, 
therefore, in the contract, and which are 

2 Meyer v. City of Muscatine, 1 Wall. 392; United 
States v. Babbit, 1 Black. 55; Dillon Mun. Corp. vol. 
1 (3d ed.), §§ 435 and 486 and citations. 

8 Commissioners v. Bolles, 94 U. S. 109; Dillon 
Mun. Corp. vol. 1 (3d ed.), §§ 507, 509, 518 and 531 and 
citations. 


4 Dillon Mun. Corp. vol. 1 (3d ed.), §§ 526 to 538, 
5 Bigelow on Estoppel (4th ed.), p. 524. 
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agreed to by all the parties to the contract, 
become very important in any effort to en- 
force the contract. They are in the nature 
of stipulations between the parties to the con- 
tract, and courts usually accept them as evi- 
dence, and as an agreed state of facts as to 
the matter stated in the contract, when they 
are made by officials of the corporation 
whose duty it is by law, or by virtue of their 
office, to know and determine the truth of 
the statements made. Yet such official re- 
citals must be made on subject-matter and 
in form within the scope of the officers’ 
powers to be of binding force in the contract. 
These public corporations, have in most cases, 
within certain limitations and restrictions, 
contained in their acts of incorporation or 
subsequently granted legislative authority, 
full power to issue and sell their negotiable 
securities or bonds.® It is in the collection 
of these bonds that the recitals therein become 
often important and decisive. When made by 
competent officials and within the scope of 
their official powers, in no respect ultra vires, 
they will usually be held to be binding as evi- 
dence of the facts therein stated upon the par- 
ties to the contract. They are, however, bind- 
ing only as to matters of fact stated or clearly 
referred to, but not as to questions of law. ‘ 
That this must be so is apparent from its 
statement; otherwise, mere municipal corpo- 
rate officials would be superior to the courts 
and the Isgislature. A mayor and a city 
clerk could easily dispose of the property of 
their municipality by a few well-worded re- 
citals on an unlimited issue of its negotiable 
bonds.§ 

So immense has become the volume of this 
kind of securities, and so many kindred ques- 
tions are closely allied to it, that it is a deli- 
cate question often to determine what weight 
or legal effect should be given to these re- 
citals. The court must first determine whether 
there was any legislative power authorizing 
the public corporation to issue the bonds. 
For, if there was no such power, there can 
be no bona fide holding, and the bonds are 
void for want of power to issue them, no 
matter in whose hands they are found.? But 


6 Dillon Mun. Corp. (3d ed.) §§ 507, 519 and cita- 
tions. 

7 Commissioners y. Bolles, 94 U. 8. 109; Oregon v. 
Jennings, 119 U. S. 74. 

8 Loan Association v. Topeka, 20 Wall. 669. 

® Knox y. Aspinwall, 21 How. 544; Dillon Mun. 





if there was legislative power granted the 
municipality to issue the bonds, and the con- 
troversy is between the corporation and a 
bona fide holder of them, that is, one who 
purchased the bonds before due for a valu- 
able consideration and without notice of any 
irregularity in their issue, such bonds are 
negotiable or commercial paper; they, by 
delivery, are no’. subject to equities when in 
the hands of a bona fide holder. In such 
cases the recitals will be binding on the cor- 
poration and estop it from denying the truth 
of the statements made in the recitals within 
the scope of the powers of the officials .mak- 
ing them." Then the court must determine 
whether the particular instrument in contro- 
versy is in law a negotiable security. If it 
is not, the doctrine of estoppel will not ap- 
ply. Estoppel has no place in cases before 
the bonds are issued.’ While other ques- 
tions might arise to change the rule, yet it 
seems to be a well-established doctrine that 
where legislative power existed for the issu- 
ing of the bonds, where they were found to 
be negotiable securities, and were in the 
hands of a bona jfide holder, the recitals are 
binding, and the corporation is estopped 
from denying the facts therein stated when 
made by the proper officials of the corpora- 
tion and within the scope of their powers. * 
A question often arises as to what facts an 
official may recite that will be binding on his 
corporation and still be within the scope of 
his powers.'* The general rule is, when the 
contest is between a bona fide holder of the 
bonds and the corporation issuing them, that 
where the legislative power to issue the bonds. 
existed, questions as to the methods of the 
issue cannot usually be raised.” If the 
Corp. vol. 1, § 521 and citations; Mercer v. Hackett, 1 
Wall. 83; Gelpecke v. Dubuque, 1 Wall. 175; Meyer 
v. City of Muscatine, 1 Wall. 384; Grand Chute v. 
Winegar, 15 Wall. 355; Town of Venice v. Murdock, 
92 U.S. 498. 

10 Dillon Mun. Corp. vol. 1 (3d ed.), § 486 and cita- 
tions. 

11 Concord v. Portsmouth Savings Bank, 92 U.S 
625; Dillon Mun. Corp. vol. 1 (8d ed), §§ 530, 531 and 
citations. 

22 Dillon Mun. Corp. vol. 1 (3d ed.), p. 506, note. 

13 Dillon Mun. Corp. vol. 1 (3d ed.), §§ 528 to 538, 

14 Grand Chute v. Winegar, 15 Wall. 355; Railroad 
Company v. County of Oloe, 16 Wall. 667; Kenicott v. 
The Supervisors, 16 Wall. 464; Lynde v. County of 
Winnebago, 16 Wall. 6; Mercer v. Hackett, 1 Wall. 83; 
Pendleton v. Amy, 13 Wall. 297. 

% Lynde v. The County, 16 Wall. 14; Van Hostrup 
v. Madison City, 1 Wall. 291; Meyer v. Muscatine, 1 
Wall. 384-393. 
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legislature has prescribed any terms for the 
issue of the bonds, they will usually be fol- 
lowed, and whether they have been followed 
in the execution of the bonds is a matter of 
proof, unless the corporation is precluded by 
the recitals on the bonds." In The Town of 
East Lincoln v. Davenport, !’ the federal su- 
preme court held that ‘‘in a suit by a bona 
fide holder against a public corporation to 
recover the amount of coupons annexed to 
bonds issued by it, under authority con- 
ferred by law, questions of form merely, or 
irregularity, or fraud, or misconduct on the 
part of its agents cannot be considered.’’ 
The court says in Brooklyn vy. Insurance 
Company:' ‘‘It is now too late for the 
town to claim exemption as against bona fide 
purchasers upon the ground that the rail- 
road company disregarded its promises to 
construct the road, or upon the ground that 
its own officers delivered the bonds in viola- 
tion of special conditions of which the pur- 
chasers had no knowledge or notice, either 
from the statute or otherwise.’’ Also in Or- 
egon v. Jennings," it was held: ‘‘Although 
the condition as to the completion of the road 
was not complied with, because, as against 
the plaintiff, the recitals in the bonds were 
made by the officers entrusted under the 
statute with the duty of determining whether 
the conditions had been complied with, and 
the town was thereby estopped from assert- 
ing to the contrary.’’ Again, in County of 
Clay v. Society for Savings,” we find the 
court holding that: ‘‘The ultimate decision 
of the question whether such a vote had been 
cast was, therefore, left with the judges of the 
county court. The recitals on the bonds that 
they were fissued pursuant to the orders of 
the board, the successor of the county court, 
as authorized by virtue of the laws of Illinois, 
is equivalent to a declaration by the board, 
upon the face of the bonds, that the election 
had been held and had resulted so as to au- 
thorize the lawful issuing of the bonds. 
When the bonds are in the hands of a bona 
fide holder this recital is conclusive and bind- 
ing upon the municipality.’’ The court says, 


16 Dillon Mun. Corp. vol. 1 (3d ed.), §§ 531-538. 

17 Town of East Lincoln vy. Davenport, 94 U. S. 801. 
18 Brooklyn v. Insurance Company, 99 Jd. 362. 

8 Oregon v. Jennings, 119 U. 8. 74. 

20 County of Clay v. Society for Savings, 104 U.S. 
586. 





in Commissioners, etc. v. Bolles:* ‘‘Behind 
such a recital as we have seen, a bona fide 
holder, for value paid, is bound to look for 
nothing except legislative authority given for 
the issue of bonds to railroad companies. He 
is not required to examine whether the con- 
ditions upon which authority may be exer- 
cised have been fulfilled. He may rely upon 
the decision made by the tribunal selected by 
the legislature.’’ It was held in Mercer 
County v. Hackett,” where a county issues 
its bonds to bearer under authority of a legis- 
lative act referred to on its face, and the 
bonds pass into a bona fide holder’s posses- 
sion, that it is no defense that the act au- 
thorized their issue only, and subject to 
certain limitations, restrictions and conditions 
which have not been formally complied with, 
nor that the bonds were sold for less than 
par, when the act authorizing their issue de- 
clared that they should in no case, nor under 
any pretense, be so sold, and that the bonds 
are in the nature of negotiable instruments. 
This doctrine is fully announced in Knox v. 
Aspinwall,” a leading case on this branch of our 
subject, and following in Town of Coloma vy. 
Eaves,” the court said: ‘The position taken 
in Knox vy. Aspinwall, supra, has been more 
than once reaffirmed in this court. * * * It 
has never been overruled, and whatever 
doubts may have been suggested respecting 
its correctness to the full extent to which it 
has been announced, there should be no 
doubt of the entire correctness of «the other 
rule asserted in Knox vy. Aspinwall, that we 
think has been so firmly seated in reason and 
authority that it cannot be shaken.’’ That 
other rule the court states as follows (p. 
491): ‘*Where legislative authority has been 
given to a municipality, or to its officers, to 
subscribe for the stock of a railroad com- 
pany, and to issue municipal bonds in pay- 
ment, but only on some precedent conditions, 
such as a popular vote favoring the subscrip- 
tion, and where it may be gathered from the 
legislature’s enactment that the officers of 
the municipality were invested with power to 
decide whether the condition precedent had 

21 Commissioners v. Bolles, 94 Jd. 100; County of 
Warren v. Marcy, 97 Id. 96. 

22 Mercer County v. Hacket, 1 Wall. 83. 

3% Knox v. Aspinwall, 21 How. 544. 

2% Town of Colomo v. Eaves, 92 U.S. 491; Super- 
visors v. Schenck, 5 Wall. 784; Bissell v. Jefferson- 


ville, 24 How. 287; Van Hostrop v. Madison, 1 Wall. 
291; Rogers v. Burlington, 3 Jd. 654. 
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been complied with. Their decision that it 
had been made in the bonds issued by them, 
and held by a bona fide purchaser, is conclu- 
sive of the fact and binding upon the munici- 
pality, for its recital is itself a decision of the 
fact by the appointed tribunal.’’ The court 
held in St. Joseph Township v. Rogers,” 
* * * **Proof that any or all the recitals were 
incorrect will not constitute a defense for the 
corporation in a suit on bonds or coupons, 
for it appears that it was the sole province of 
the municipal officers who executed the bonds 
to decide whether or not “here had been an 
antecedent compliance with the regulation, 
condition or qualification which is alleged 
was not fulfilled.’’ As most of this class of 
legislation is in the federal courts, we have 
thus far endeavored to ascertain what was 
the doctrine in those courts, and believe we 
have cited enough leading cases to establish 
the rule beyond question, that recitals on 
publie corporation bonds in the hands of a 
bona fide holder, made by the officers of the 
corporation within the scope of their powers 
are conclusive and binding as to matters 
stated and referred to in the recitals and es- 
top the corporation from denying their state- 
ments. 7° 

The Scope of Official Power in Making 
Recitals.— The question, however, often 
arises, what is the scope of the power needed 
by the officers of the municipal and public 
corporations to bind the corporation by their 
recital in the bonds. In the case of public 
corporations, those of a political nature, such 
as towns and counties, the statutory law gen- 
erally defines the duties of their officials. It 
is made the duty by law, and is held by 
the courts generally, that in towns the super- 
visors and clerks are the proper parties to 
execute the obligations of the town, and de- 
termine the facts and make the recitals in 
the bonds. In counties it is the chairman of 
the board of supervisors, or the chief justice 
of the county court, according ‘to whether 
they are under township organization or not, 
with their respective clerks, who determine 
the facts recited and make the recitals in the 
bonds and execute them.” In some: cases 

* St. Joseph Township v. Rogers, 16 Wall. 644. 

* Dillon Mun. Corp. vol. 1 (3d ed.), §§ 519 to 538, 
and 526 to 530. 

“ Humboldt vy. Long, 92 U. 8. 642; Marey v. Town 
of Oswego, 92 Jd. 688; St. Joseph v. Rogers, 16 Wall. 
644; Town of Venice v. Murdock, 92 U.S. 494; Town 

f Colomo y. Eaves, 92 Jd, 484. 








the enabling act of the legislature designates 
the agent who shall determine the fulfillment 
of conditions precedent, make the recitals 
and issue the bonds. And this is especially 
true where a precinct or any tract of terri- 
tory is not regularly laid out in the usual 
dimensions of a political or municipal division 
of the territory. In municipal corporations, 
cities, villages and incorporated towns snd 
school districts, the official duties are well 
defined by the incorporating act or the act 
granting the power. Usually the mayor and 
clerk or comptroller executes obligations in 
cities. In villages and incorporated towns 
the president of the board of trustees and the 
clerk execute the obligations.** The recitals 
in all these cases are usually made by the of- 
ficials executing the instruments. And being 
made by the officials who are appointed by 
law, or whose duty it becomes, by virtue of 
their official position, to determine the fulfill- 
ment of conditions precedent, their action is 
the action of the corporation, and estops it 
from denying its own admissions made in the 
bonds with regard to the fulfillment of requi- 
site conditions precedent.” There is still 
another class of negotiable bonds where the 
legislature defines what recitals must be made 
in the bonds. In refunding and redemption 
bonds in some of the States under the en- 
abling legislative act, the recitals must state 
that they are issued to take up, refund or re- 
tire certain binding, subsisting, legal out- 
standing obligations of the corporation, and 
that all conditions precedent have been com- 
plied with must be proved by affidavit or cer- 
tificate of the official designated to comply 
with the statutes of refunding and registra- 
tion. Such bonds are often issued on a form 


. prescribed by the legislature, and are very 


seldom contested, and are by far, for this 
reason, the most valuable of this class of 
securities. 

No Recitals and False Recitals.—Bonds 
may be and are issued by both public and 
municipal corporations without any recitals, 
a simple promise to pay, and such a bond or 
note may be a valid obligation.” But in 
such a case, in a contest by the holder to re- 


2% Dillon Mun. Corp. vol. 1, § 502. 

29 Brooklyn v. Insurance Company, 9 U. 8. 362; 
Hackett v. Ottawa, 99 Jd. 96; San Antonio v. Mehaf- 
fey, 96 Id. 312; Township of Rock Creek v. Strong, 96 
96 Id. 271. 

%) Marsh vy. Fulton County, 10 Wall. 676. 
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cover from the corporation, the holder would 
have to prove that the corporation had legis- 
lative power to issue the bonds; that condi- 
tions precedent required had been substan- 
tially performed, and that there had been no 
irregularities in the execution of the power 
granted by the legislature in the issue. In 
other words, the holder, even though a bona 
fide, would have to prove all that full recitals 
usually admit, except the legislative power to 
issue the bonds, which the holder is bound 
to know and prove, if need be, in all cases, 
as there can be no bona jide holding of bonds 
where there is a total want of power from the 
legislature to issue them. Corporate bonds 
may be, and have been issued, where mis- 
recitals were in the bonds, and the reference 
therein for the power to issue them was the 
wrong act of the legislature, or to some act 
that had been repealed, or that had been er- 
roneously supposed to have passed in 
due form by the legislature. Such bonds are 
held valid obligations of the corporation, pro- 
vided that it can be shown that there was, at 
the time of their issue, any legislative author- 
ity under which they could have been legally 
issued when in the hands of a bona fide 
holder. In Supervisors vy. Schenck, *! an old 
and leading case, the court held: ‘‘When a 
corporation has power, under any circum- 
stances, to issue negotiable securities, the de- 
cision of the court is, that the bona fide holder 
has a right to presume they were issued un- 
der the circumstances which give the requi- 
site authority, and they are no more liable to 
be impeached in the hands of such a holder 
than any other commercial paper.’’ Even 
false recitals, made by officials whose duty 
under the law it was to determine the facts 
recited, cannot affect the rights of a bona fide 
holder of the bonds. In Sherman County v. 
Simons,* the court said: ‘‘This was a de- 
cision of the very officers whose duty it was, 
under the law, to fix the amount of bonds 
which could be lawfully issued. A purchaser 
of bonds is not required to make further in- 
quiry, and if the finding of the commissioners 
was untrue, he could not be affected by its 
falsity.’’™ Gero. A. SANDERs. 


31 Supervisors vy. Schenck, 5 Wall. 772; City of Lex- 
ington v. Butler, 14 Wail. 288. Dillon Mun. Corp. 
vol. 1 (3d ed.), §§ 510, 511. 

32 Sherman County v. Simons, 109 U. S. 737. 

33 Marcy v. Township of Oswego, 92 U.S. 687; Hum- 
boldt Township vy. Long, Jd. 642; Wilson y. Sala- 





monca, 109 U.S. 621. Also, Lynde v. The County, 16 
Wall. 6; Commissioners v. January, 94 U. 8. 202; 
County of Warren v. Marcy, 97 U. 8S. 96; Commis- 
sioners vy. Bolles, 94 U. S. 104; Pana v. Bowler, 107 U. 
S. 529. 


TRANSFER OF STOCK IN NATIONAL 
ATTACHMENT—PRIORITY. 


DOTY V. FIRST NAT. BANK OF LARIMORE. 


BANK— 





Supreme Court of North Dakota, Aug. 6, 1892. 


1, Section 5139, Rev. St. U. S., providing that the 
stock of a national bank shall be “transferable on the 
books of the association in such manner as may be 
prescribed in the by-laws or articles of association,” 
was enacted for the benefit of the corporation, its 
shareholders and creditors, only. As to all other 
parties, a transfer of such stock, good at common law, 
is good under the statute. 


2. Under the federal statutes, the rights ofa trans- 
feree of national bank stock, under an unrecorded 
transfer, good at common law, are superior to the 
rights of a subsequent attaching creditor of the trans- 
ferrer without notice. 

3. It is not competent for State legislation to limit 
or interfere with the transferable quality of national 
bank stock, as the same is left by the statutes of the 
United States. 


BARTHOLOMEW, J.: This case was tried by 
the court, and the facts are undisputed. On and 
prior to November 6, 1886. one C. C. Wolcott was 
the absolute owner of 220 shares of stock of the 
respondent bank, and held certificates for the 
same. On the 6th and 20th days of November, 
1886, said Wolcott in writing assigned said cer- 
tificates to A. J. Bowne, president of respondent 
bank, and delivered the same to him as collateral 
security for the amounts which Wolcott was owing 
the respondent bank and the Hastings National 
Bank, of Hastings, Mich. These amounts aggre- 
gated $23,000, and no portion of such indebtedness 
had been paid when the case was tried below. 
The value of the stock assigned was $22,000. 
The stock was not transferred on the books of 
the respondent bank, but, so far as shown by 
said books, Wolcott continued to be the absolute 
owner thereof, until after the attachment here- 
after mentioned was levied. On July 5, 1888, an 
action was commenced by D. B. Doty & Co. 
against said Wolcott and others in the district 
court of Grand Forks county. The action was 
aided by attachment, and on July 19, 1888, the 
sheriff of said county duly levied upon said 
shares of stock by serving the proper notice upon 
the cashier of the respondent bank. At the time 
of such levy the stock stood upon the books of 
the bank inthe name of said Wolcott, and neither 
the plaintiff in the attachment action nor the 
officer making the levy had any knowledge of the 
assignment to Bowne. The certificates of stock 
provided that the stock should be transferable 
only on the books of the bank upon the surrender 
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of the certificates. Subsequently D. B. Doty & 
Co. recovered judgment in the attachment action, 
execution was issued, and the sheriff of said 
county, under such execution, sold the shares of 
stock upon which the attachment had been laid 
to Edmund 8. Doty, the appellant herein, and 
executed the usual sheriff’s certificate of sale 
therefor. Immediately thereafter appellant pre- 
sented to the respondent bank a duplicate copy 
of such certificate, together with a written de- 
mand that such stock be transferred to him upon 
the books of the bank, and stock certificates 
issued to him therefor. This the bank refused to 
do or to permit to be done; whereupon this ac- 
tion was brought to recover from the bank the 
value of such shares of stock. , But one question 
of law is urged for our determination, and it is 
this: Under the facts disclosed, could appellant, 
under and by virtue of said sheriff’s sale, acquire 
any right or title to the shares of stock of a 
national bank superior to the title and rights of 
Bowne under the assignment and delivery? If 
so, then the respondent bank improperly refused 
to make the transfer, and is liable for the value. 
Sargent v. Insurance Co., 8 Pick. 90; Bond v. Iron 
Co., 99 Mass. 505; Shipley v. Bank, 10 Johns. 484; 
Freon v. Carriage Co., 42 Ohio St. 30. If not, 
the refusal was justified, and no liability attaches. 
Sections 5003-5005, Comp. Laws, make property 
in this State, incapable of manual delivery, 
liable to seizure upon attachment or execution, 
and specify the means by which it may be so 
seized. Section 5003 reads: ‘*The rights or 
shares which such defendant may have in the 
stock of any association or corporation, together 
with the interest and profits thereon, and all 
other property in this territory of such defend- 
ant, shall be liable to be attached and levied up- 
on, and sold to satisfy the judgment and execu- 
tion.”” Section 5004 provides, in effect, that 
shares in a corporation may be attached by a 
sheriff by leaving with the president, secretary, 
cashier, or managing agent of such corporation 
a certified copy of the warrant of attachment, 
with a written notice specifying the property 
attached. Section 5005 provides: ‘*Whenever 
the sheriff shall, with a warrant of attacement 
or execution against the defendant, apply to such 
officer, debtor, or individual, for the purpose of 
attaching or levying upon such property, such 
officer, debtor, or individual shall furnish him 
with a certificate, under his hand, designating 
the number of rights or shares of the defendant 
in the stock of such association or corporation, 
with any dividend or incumbrance thereon, or the 
amount and description of the property held by 
such association, corporation, or individual, for 
the benefit of or debt owing to the defendant.” 
The sufliciency of the formal steps in this case is 
not questioned, nor is any claim made that shares 
of corporate stock, when actually owned by a de- 
fendant in attachment at the time of the levy, 
are not subject to the levy. Section 2915, Comp. 
Laws, provides: ‘** * * Whenever the capi- 





tal stock of any corporation is divided into 
shares, and certificates therefor are issued, such 
shares of stock are personal property, and may 
be transferred by indorsement, by the signature 
of the proprietor, or his attorney or legal repre- 
sentative, and delivery of the certificate; but 
such transfer is not valid, except between the 
parties thereto until the same is so entered upon 
the books of the corporation as to show the 
names of the parties by and to whom transferred, 
the number or designation of the shares, and the 
date of the transfer.”’ The last sentence in sec- 
tion 2937 reads: ‘‘Such stock and transfer book 
must be kept open to the inspection of any stock- 
holder, member, or creditor.” 

The learned counsel for the appellant contend 
that dur statutes constitute a registry law in the 
fullest sense, and that under the law a creditor 
attaching corporate stock without notice is fully 
protected against any transfer or assignment 
which does not appear upon the books of the 
corporation. The decisions of the State courts, 
under statutes more or less similar to our own, 
are by no means uniform, and we do not feel 
called upon in this case to rule upon the question 
presented, but will assume that our law is a regis- 
try law. 

But the stock here involved consists of shares 
in a national bank, organized and existing under 
and by virtue of the laws of congress. National 
banks are fiscal agencies of the government, and 
congress is the sole judge of the necessity for 
their creation, and, having been brought into 
existence by congress, the State can exercise no 
control over them, nor in any wise affect their 
operation, except in so far as congress may see 
proper to permit. Bank v. Dearing, 91 U.S. 29. 
Section 5136, Rev. St. U. 8., gives toa national 
bank power to prescribe, by its board of direc- 
tors, by-laws not inconsistent with law, regnlat- 
ing the manner in which its stock shall be trans- 
ferred; and section 5139 provides that shares of 
stock shall be transferable on the books of the 
association in such manner as may be prescribed 
in the by-laws or articles of association. It 
appears from the findings that the certificates of 
stock stated that said stock should be transferable 
only on the books of the bank on surrender or said 
certificates, and, as such certificate issues under 
the corporate seal, we must assume, nothing to 
the contrary appearing in the record, that such 
statement was in pursuance of a duly adopted 
by-law. But, giving the statement the force of a 
by-law, still we think the federal authorities 
would sustain the assignment to Bowne as against 
appellant. In Bank v. Lanier, 11 Wall. 369, the 
owner of national bank stock pledged the same 
with power of attorney to sell and transfer the 
same on the books of the bank, but did not assign 
nor deliver the certificates. Subsequently he 
sold the shares, and assigned and delivered the 
certificates to Lanier and Handy. The certifi- 
cates contained the same statement as to the 
manner of transfer that is found in this case. 
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‘Two years after their purchase Lanier and Handy 
applied to the bank to have the stock represented 
by the certificates which they held transferred to 
them. This the bank refused to do, on the 
ground that the stock had already been trans- 
ferred by virtue of a sale under the former power 
of attorney. It was held that this refusal was 
unwarranted; that the party who held the cer- 
tificates was entitled to the stock; and that the 
bank would only transfer the stock upon the sur- 
render of such certificates. Upon the authority 
of Bank v. Lanier, it was held in Continental 
Nat. Bank v. Eliot Nat. Bank, 7 Fed. Rep. 369, 
that an unrecorded transfer of national bank 
stock will take precedence of subsequent attach- 
ment in behalf of a creditor without notice. 
This case was followed by Scott v. Bank, 15 Fed. 
Rep. 494, and Hazard v. Bank, 26 Fed. Rep. 94, 
in each of which the same ruling is made. and 
the supreme court of Massachusetts in Sibley v. 
Bank, 133 Mass. 515, construing the national 
bank act in the light of federal decisions and 
policy, reached the same conclusion. 

We do not think these decisions are weakened 
in the least by an uncertain dictum contained in 
Johnston y. Laflin, 103 U. S. 800, where it is said 
that the transfer on the books of the bank re- 
required by the act of congress ‘‘1s necessary to 
protect the seller against subsequent liability as 
a stockholder, and perhaps to protect the pur- 
chaser against proceedings of the seller’s credi- 
tors. Purchasers and creditors, in the absence of 
other knowledge, are only bound to look to the 
books of registry of the bank.’’ The question of 
the rights of the seller’s creditors was in no man- 
ner involved in Johnston v. Laflin. Following 
the decisions heretofore cited, we hold that the 
act of congress pertaining to the transfer of nat- 
ional bank stock, and the by-laws adopted in 
pursuance of said act, do not constitute a registry 
law; that such provisions were enacted for the 
benefit of the corporation, its stockholders and 
creditors, and that as to all other persons a trans- 
fer of stock good at common law is good under 
the federal statutes; and that under said statutes 
the rights of a transferee under an unrecorded 
transfer, good at common law, are superior to the 
rights of a subsequent attaching creditor of the 
transferer without notice. It remains, then, only 
necessary to ascertain whatfeffect, if any, a State 
statute can have in limiting the mode of transfer 
of such stock. 

It was settled by the case of Black v. Zacharie, 
3 How. 483, that the validity of an assignment of 
corporate stock depended upon the law of the 
State where the corporation was located, and not 
upon the law of the State where the assignment 
was made. Authority is hardly necessary upon 
the proposition that the sovereignty which cre- 
ates the corporation must have the exclusive right 
to direct the manner in which the stock of such 
corporation must be transferred, at least when 
the corporation is located and doing business 
exclusively within the jurisdiction of the creat- 





ing sovereignity. The effect to be given State 
statutes, so far as they may interfere with or 
limit the transferability of national bank stock, 
is, of course, purely a federal question, and we 
ought to be governed in this matter by the decis- 
ions of the United States courts. In Continental 
Nat. Bank v. Eliot Nat. Bank, supra, a party 
residing at Boston, Mass., assigned and for- 
warded certificates of stock in Eliot National 
Bank, located at Boston, to the plaintiff bank. 
located at New York. Subsequently, and before 
any transfer was made upon the books of the 
Eliot National Bank, that bank attached the stock 
as the property of the transferer. United States 
Circuit Judge Lowell, sitting in Massachusetts, 
said: ‘It has been very ably urged that, by the 
law of Massachusetts, the attachment would have 
the preference. This I consider doubtful, but 
the decision does not depend upon the law of 
Massachusetts. It is not important to consider 
whether the contract was consummated in Massa- 
chusettts or New York. The negotiability or 
transferable quality of the stock of a national 
bank depends upon the laws of the United 
States.’ Citing Dickinson v. Bank, 129 Mass. 
279." * * * The time and.mode of attaching 
property and its effect in general are part of the 
law of the forum; but its operation upon unre- 
corded transfers of shares in national banks is 
regulated by the law which creates the shares, 
and provides for their conveyance and registra- 
tion.”” Again, in Scott v. Bank, supra, the same 
question was before the United States circuit 
court sitting in New York. The stock involved 
was stock of a national bank located in Connec- 
ticut, and it was urged that, under the decisions 
of that state, the attachment would have prefer- 
ence; but thecourt said: ‘The defendant having 
been incorporated under the national banking 
act, the rules which regulate the transfers of its 
stock are to be found in the statutes of the United 
States.” And, after quoting the statute, the 
court adds: ‘The construction of the statute, 
and the question of title as between the assignee 
and the attaching creditor, are not controlled by 
the tenor of the decisions of any one State.” 
These decisions seem to be decisive of the point 
under discussion. In their absence, we might, 
have reached a different conclusion, under the 
broad language used in National Bank v. Com., 
9 Wall. 353. Im speaking of the principle that 
government agencies cannot be subjected to State 
legislation, as announced in McCulloch v. Mary- 
land, 4 Wheat. 316, and the cases following that 
decision, Justice Miller, speaking for the full 
bench, said: **The principle we are discussing 
has its limitation,—a limitation growing out of 
the necessity on which the principle is founded. 
That limitation is that the agencies of the federal 
government are oily exempted from State legis- 
lation so far as that legislation may interfere 
with or impair their efficiency in performing 
their functions by which they are designed to 
serve that government. * * * It is only when 
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the State law incapacitates the banks from dis- 
charging their duties to the government that it 
becomes unconstitutional.”’ But the cases cited 
from the federal circuit courts were decided long 
after Bank v. Com., and involve the precise point 
here raised, and we deem them conclusive upon 
us. The judgment of the district court is there- 
foreaffirm ed. 

NorTe.—While certificates of stock are not, strictly 
speaking, negotiable, it is in entire accord with the pol- 
icy of the law to facilitate the transfer of shares. The 
value of such property is very materially enhanced by 
the readiness with which it passes from hand to hand. 
Such certificates have sometimes been called quasi 
negotiable. In pursuance of this policy many courts 
have sustained the validity of transfers by the delivery 
of the certificate, with a blank power of attorney, en- 
dorsed thereon, to enter the transfers upon the corpo- 
rate books, notwithstanding a provision in the charter 
or a general statute, or in the by-laws enacted in pur- 
suance thereto, to the effect that ‘‘no transfer of stock 
shall be valid unless made upon the books of the com- 
pany.’? Smith vy. American Coal Co., 7 Lans. (N. Y.), 
317; MeNeil v. Tenth Nat. Bank, 46 N. Y. 331; Bates 
v. New York Ins. Co.,3 Johns. Cas. 288; Bank of Utica v. 
Smalley, 2 Cow. 770; Stebbins v. Pheenix Fire Ins. Co., 
3 Paige, 350; Commercial Bank v. Kortright, 22 Wend. 
348, aflirming s. c. 20 Wend. 93. Out of this doctrine 
has grown the conflict of authority, referred to in 
the principal opinion, as to the relative rights of the 
transferee, under such an unregistered transfer, and 
of a subsequent attaching creditor. In one class of 
cases, the rights of the transferee of the certificate are 
held superior to the rights of a subsequently attach- 
ing creditor, although at the time the attachment was 
levied, such transfer had not been entered on the cor- 
porate books. The theory of these cases generally is 
that the delivery of the certificate, with the endorsed 
power of attorney passes to the transferee all the title 
legal and equitable which the shareholder had in the 
stock, and that having parted with ali his interest in 
the company, he had no interest upon which an at- 
tachment could operate; that the provision of the 
charter or by-laws of the company, declaring shares to 
be transferable only on the books of the company, is 
intended solely for the protection of the company, to 
be asserted or waived by it at its pleasure, that it has 
no effect except for the protection of the company, and 
in no way affects the right of the shareholder to part 
with his interest. Smith v. American Coal Co., 7 Lans. 
(N. Y.), 317; Comeau v. Guild Farm Oil Co., 3 Daly 
(N. Y.), 218; Commonwealth v. Watmough, 6 Whart. 
117; Eby v. Guest, 94 Pa. St. 160; Finney’s Appeal, 59 
Pa. St. 398; Telford ete., Tp. Co. v. Gerhab (Pa.), 13 
Atl. Rep. 90; United States v. Vaughan, 3 Binn (Pa.), 
394; Broadway Bank v. McElrath, 13 N. J. Eq. 24; 
Rogers,v. New Jersey Ins. Co., 8 N. J. Eq. 167; Frazer 
v. City of Charleston, 11 8. Car. 486; State Bank v. 
Cox, 11 Rich. Eq. 344; Seeligson v. Brown, 61 Tex. 
114; Pitot v. Johnson, 33 La. Ann. 1286; Smith vy. Cres- 
cent City, ete. L. Co., 30 La. Ann. 1378; Cornick v. 
Richards, 3 Lea (71 Tenn.) 1; Bank v. Richards, 6 Mo. 
App. 454, s. c. 74 Mo. 77; Wilson vy. St. Louis ete., Ry. 
Co. (Mo. Sup.), 18 8. W. Rep. 286; Lund v. Wheaten 
Roller Mill Co. (Minn.), 52 N. W. Rep. 268. The same 
rule obtains in the federal courts. See Continental 
Nat. Bank vy. Eliot Nat. Bank, 7 Fed. Rep. 369; Scott 
v. Bank, 15 Fed. Rep. 494; Hazard vy. Bank, 26 Fed. 
Rep. 94; Sibley v. Bank, 183 Mass. 515, cited in the 
principal case. Contra: Williams vy. Mechanics Bank, 
5 Blatch. 59. 





Another very numerous class of cases take the view 
that no title to the stock itself passes with the transfer 
of the certificate, but only aright to call upon the 
proper corporate authorities to enter the transfer upon 
the books of the company; that until that is done the 
transferee takes nothing except this inchoate right and 
the transferor is not divested of his title, to which con- 
sequently the lien of the writ attaches upon a proper 
levy. Fisher vy. Essex Bank, 5 Gray, 373; Boyd v. 
Rockport Steam Mills, 7 Gray, 406; Blanchard y. Ded- 
ham Gas L. Co., 12 Gray, 213; Oxford Tp. Co. v. Bun- 
nel, 6 Conn. 552; Dutton v. Connecticut Bank, 13 Conn. 
493; Skowegan Bank y. Cutler, 49 Me. 315: Fiske v. 
Carr, 20 Me. 301; Pinkerton v. Railroad (Co., 42 N. H. 
424; Warren v. Brandon Mfg. Co. (unreported) cited 
in 52 Vt. 75; State v. First Nat. Bank, 8 Ind. 302; 
Coleman y. Spencer, 5 Blackf. (Ind.), 197: Peoples 
Bank vy. Gridley, 91 Ill.!457; Fort Madison L. Co. v. 
Batavian Bank, 71 lowa, 270, 77 Lowa, 393; Re Murphy, 
51 Wis. 519; Western v. Bear Riv. ete. M. Co., 5 Cal. 
186; Nagle v. Pac.{Wharf Co., 20 Cal. 529. The interest 
acquired by the purchaser of the ‘certificate under such 
unregistered transfer has very properly, in accordance 
with the principle of these cases been held incapable 
of seizure on process against him. Lippitt v. Ameri- 
can Wood Paper Co., 15 R. I. 141, 23 Atl. Rep. 111. 
But the rights of the attaching creditor of a subse- 
quent purchaser from the transferor have been held 
to depend upon his want of notice of the transfer. If 
he was aware of the preceding transfer, the holder of 
the outstanding certificate, may have his remedy. 
Cheever v. Myer, 52 Vt. 66; Scripture v. Soapstone Co., 
50 N. H. 571; Black v. Zacharie, 3 How. 482. See also 
Blakeman v. Puget Sound Iron Co., 72 Cal. 321. This 
seems illogical, for if the transfer by delivery of the 
certificate passes no title, nothing except an inchoate 
right which may be developed into a title, and the 
actual property still remains in the shareholder, the 
execution debtor, there would seem to be no reason 
why the mere knowledge of the creditor, of this pre- 
liminary step to a transfer should deprive him of his 
remedy against that which is still the property of his 
debtor. For if the delivery of the certificate passes 
no title, it is not to be assumed that the consideration 
has been paid, when it was delivered. 

In those cases in which a stockholder whose stock 
has already been attached or sold on execution, sells 
the certificate after the levy of such execution or attach- 
ment, the vendee, of course, can take no greater in- 
terest that his vendor had to convey, and buys subject 
to the levy even though he had nq knowledge of it. 
Chesapeake ete., R. Co. v. Paine, 29 Gratt. (Va.), 502; 
Shenandoah Valley R. Co. v. Griffith, 76 Va. 913. 
Compare Dudley v. Gould, 6 Hun, 97. 

WILLIAM L. MURFREE, JR. 





CORRESPONDENCE. 
OPINIONS OF THE SUPREME COURT OF ILLINOIS. 
To the Editor of the Central Law Journal: 
I am pleased to see in the editorials of your journal, 
a reference to the pamphlet written by James C. 
Courtney, of Metropolis, Ill., upon the subject of 
“Evils of the Assignment System,” as practiced by the 
Supreme Court of Illinois. There is no question but 
what such rules as they establish for themselves, are 
a great injury to justice in many cases, and I am happy 
to see this subject opened up. It will have its effect. 
I have sent for a copy of the pamphlet, and will be 
glad to read it as soon as itis received. 
GEO. A. SANDERS. 
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BOOK REVIEWS. 
RENO ON NON-RESIDENTS AND FOREIGN CORPORA- 
TIONS. 

This book presents a fresh example of the tendency, 
referred to by us in recent book reviews, towards the 
subdivision of the main branches of the law in the 
selection of topics for law books. Though a consider- 
able portion of this work is doubtless embraced in 
larger treatises on corporations, it is without doubt of 
value to have a distinct work on the law of foreign 
corporations, and that part which applies to non- 
residents strictly, has not before been embraced in 
one volume. 

This book treats in successive chapters of the non- 
resident’s right to transact business, of investments of 
non-residents, of the right to sue and liability to suit, 
of non-residents’ immunity from suit, of the choice of 
the courts State or federal, of suits in federal courts, 
of attachment and garnishment, the title of as- 
signees in insolvency and receivers as against at- 
taching creditors, especially as applicable to non-resi- 
dents, of State insolvent laws, and of the statute of 
limitations. 

It isin the shape of a well printed volume of five 
hundred pages with copious notes. An examination 
discloses that it is more than a mere digest, many 
questions being reviewed upon principle and the au- 
thorities exhaustively discussed. We have no doubt 
the book will prove of good value especially to the 
commercial lawyer. It is published by T. H. Flood 
& Co., Chicago. 

LAWYERS’ REPORTS, ANNOTATED, BOOK 15. 

The value of this volume and of the series of which 
it is a part, consists largely in the care and judgment 
which seems to be exercised in the selection of cases 
presented, and the very exhaustive and valuable notes 
frequently appended. The annotations are partic- 
ularly noteworthy and well prepared. We commend 
the book in the heartiest terms. 

AMERICAN AND ENGLISH ENCYCLOPAEDIA OF LAW. 

This, the latest volume of the series, contains among 
other things, well prepared articles on private ways, 
privileged communications, probate law, production 
of documents, public lands, public officers, questions 
of law and fact, quo warranto, railroad commissioners, 
railroad securities, railroads, rape, real covenants, 
and real property. The character of the series for ac- 
curacy and exhaustiveness, seems to be well kept up 
throughout. Those who are without them, lack what 
might be called the latest improved tools for the ex- 
amination of law questions. 

THE PwuRITAN IN HOLLAND, 
AMERICA, 

Writers of American history have all followed the 
plan of explaining our institutions as transplanted 
from England by way of New England, or more strict- 
ly by way of Massachusetts. That there are many 
features of our legal and governmental machinery 
badly accounted for on this supposition is apparent to 
all who think deeply and read closely. The author of 
this book Mr. Douglass Campbell, has undertaken to 
show the incompleteness of the existing theories and 
to give the credit of originating the peculiarities of our 
institutions to the early Dutch Republic. He has pre- 
sented a very plausible argument and has worked on 
a line that will be very acceptable to readers weary of 
the reiteration ofour indebtedness to England. He 
has laid himself open, however, to the criticism of the 
regular historians by his vehement restrictions of 
them and by his slight preparation for his task. His 
manner is unfortunately more that of an advocate 


ENGLAND, AND 





than of an historian. The book is neatly gotten up 
by Harper and Brothers and will probably attract 
much attention. 

THE OLD ENGLISH MANOR. 

The author states in the preface that “investigation 
into English economic history has now reached a 
point where all material which will throw any light 
whatever upon the difficult problems concerned is 
welcome.” In this work he has attempted to portray 
the English village life before the Norman Conquest 
and the relations existing at that time between the 
lord of the manor and his dependents. The source of 
information concerning those rude times are very 
meagre but they have all been laid under contribution 
for the work in hand. The total lack of intercourse 
and the great importance of agricultural pursuits are 
well shown. In the introduction the writer considers 
the transition from the free, democratic form of local 
government to the feudal form and his theories dif- 
fering from the Germanic school will be interesting to 
the student. The book belongs to the series of his- 
torical studies issued by the Johns Hopkins Press. 





HUMORS OF THE LAW. 


A Colored Agnostie.—A colored man arraigned on a 
charge of grand larceny, the Omaha Mercury says, 
answered, “‘Guess not,’ when asked if he was guilty, 
and in further answer to an inquiry whether he didn’t 
know, said, ‘No, sir; Judge Hawes says I aint, dats 
all I knows ’bout it.”” When the judge further said, 
“But you know whether you took the property or 
not, he answered again, ‘‘No, sir; Judge Hawes dun 
toles me I didn’t and for me not to say nothin’ to no- 
body ’bout it, dats all I knows.” A plea of not guilty 
was entered. 
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1. ACTION — Joinder of Causes.—Under Code, § 2630, 
providing forthe joinder in one petition of different 
causes of action only “where each may be prosecuted 
by the same kind of proceedings,” an action to restrain 
the laying of arailroad track ina street in front of 
plaintiff's premises cannot be joined with one asking 
damages for a track already laid there, and an injunc- 
tion to prevent further use of the street by defendant 
tillsuch damages are paid.—BOWMAN V. CHICAGO, ST. 
P. & K. C. Ry. Co., lowa, 53 N. W. Rep. 327. 


2. ADMIRALTY — Collision — Vessels at Wharves.—A 
boat which is allowed toswing against a steamer at 
rest takes allthe risks of the steamer’s construction, 
and of any damage to herself caused by such contact.— 
THE CHALMETTE, U.S. D.C. (N. Y.), 52 Fed. Rep. 174. 


3, ADMIRALTY — Shipping—Damage.—A cargo of tea 
was delivered damaged by water which had been ad- 
mitted tothe hold of a vessel through an open bolt 
hole in the water ballast tank. The court found that 
the damage proceeded either from the original insuffi- 
ciency of astanchion, which the bolt had served to 
fasten, or its bad condition or bad fastening at the 
commencement of the voyage: Held, that the ship, 
not the cargo, took the risk of such defect.—THE EXE, 
U.S. D.C. (N. Y.), 52 Fed. Rep. 155. 


4, ADMIRALTY—Shipping—Damage to Cargo.—Where 
a vessel arrived with her cargo of sugar damaged both 
above and below by water inthe hold, and the evidence 
indicated that the damage above had been caused by 
water taken in through deck openings in heavy 
weather, but that the damage below was caused by a 
bad condition of the ship’s pump and valve, which 
condition existed at the commencement of the voyage, 
and also that reasonable care had not been taken to 
remove the water when it was found that the pumps 
were choked, it was held that the ship was liable for 
the latter damage; not for the former.—THE EURIPIDES, 
U. 8. D.C. (N. Y.), 52 Fed. Rep. 161. 

5, ADMIRALTY — Shipping—Delay.—The owners of a 
vessel chartered her for the purpose of procuring 
freight, and the master issued the usual bills of lading 
to a shipper, importing a delivery of the goods within 
a reasonable time. Thereafter a controversy arose 
between the owners and charterers, by reason of which 
the sailing of the vessel was unduly delayed: Held, 
that the vessel was liable to the shipper for the exces- 
sive delay caused by such controversy.—THE COVEN- 
TINA, U.S. D.C. (N. Y.), 52 Fed. Rep. 156. 


6. ADMIRALTY — Shipping—Negligence.—When a ves- 
selis approaching a dangerous coast at night, amid 
uncertain currents and in a deceptive atmosphere, it 
is the master’s duty to make use at the first opportu- 
nity of all his available means provided for correcting 
by observation the errors of dead reckoning; and for 
losses either to ship or cargo, resulting from his neg- 
lect to do so, the master is directly responsible to the 
persons injured. In this case the master was held 
negligent (1) for not making such change of course as 
the chart showed was necessary upon his own estimate 
of his position; (2) not using the alidade in order to 
correct his erroneous estimate of position.—UNION INS. 
CO. OF SAN FRANCISCO V. DEXTER, U.S. D.C. (N. Y.), 52 
Fed. Rep. 152. 

7. APPEAL—Jurisdiction.—Under Const. Mo. (article 
6,§12) the “amount in dispute’ on appeal is the real 
amount atthe time the appeal is taken, as shown by 
the record.—RIECHENBACH V. UNITED MASONIC BEN. 
ASs’N., Mo., 20S. W. Rep. 317. 


8. APPEAL—Record.—Where, in an action ona note 
alleged to have been assigned to plaintiff, defendant 
pleads a general denial, and also makes affirmative de- 
fense, and the record on appeal shows that the note 
and assignment were offered in evidence, but does not 
show that they were actually admitted or introduced, 
a judgment for defendant will not be reversed.—Na- 
TIONAL BANK OF BATTLE CREEK V. LOCK, Ind., 31 N. E. 
Rep. 1115. 





9. APPEAL—Review.—Where the only assigned errors 
relate to the exclusion of material parts of plaintiff's 
evidence at the trial, and that point was not made a 
ground of the motion for a new trial, it cannot be taken 
advantage of upon appeal.—CITY OF ST. LOUIS V. SIE- 
FERER, Mo., 20S. W. Rep. 318. 

10. ARBITRATION — Modification.—A written submis- 
sion of several disputed claims to arbitration may be 
modified by parol agreement; and a partial award 
made by the arbitrators, after full hearing and argu- 
ments, pursuant to a request by both parties that cer- 
tain items be heard and determined separately and in 
the first instance, is binding on the parties, andis not 
affected by a subsequent revocation of the agreement 
to arbitrate.—NasHuUA & L. R. Corp. v. Boston & L. R. 
Corp., Mass., 31 N. E. Rep. 1060. 

11. ASSIGNMENT FOR BENEFIT OF CREDITORS.—A bank 
borrowed money of defendant for one year, giving 
therefor a certificate of deposit, secured by collaterals, 
and paying the interest thereon in advance. Soon 
thereafter the bank became insolvent, and its assignee, 
to get possession of the collaterals, paid the certificate 
without rebate of the unearned interest paid, defend- 
ant refusing to surrender the collaterals on other 
terms: Held, that the assignee had power to make 
such arrangement, and could not afterwards recover 
the interest.—SATTERLEE V. KIRBY, Iowa, 53 N. W. Rep. 

12. ASSIGNMENT FOR BENEFIT OF CREDITORS.—AD as- 
signee having sold the goods in his hands, he was gar- 
nished, whereupon plaintiff intervened, claiming the 
fund as mortgagee of the goods. It was adjudged that 
plaintiff’s lien was inferior to that acquired by the gar- 
nishment, and an order was made that the garnishing 
creditor be paid in full, and that plaintiff be paid the 
balance: Held, that there was no adjudication that 
the assignee took no property by the assignment, so as 
to relieve him and his sureties from liability on his 
bond for failure to pay plaintiff—OPPENHEIMER V. 
HAMRICK, Iowa, 53 N. W. Rep. 312. 

13. ATTACHMENT—Aflidavit.—The proceeding by way 
of attachment being in derogation of the common law, 
and merely acreature of statute, and being a harsh 
remedy, which is liable to abuse, its operations should 
be carefully guarded by the courts, and the statute 
should be strictly construed.—COSNER’S ADM’R. V. 
SMm1TH, W. Va., 15S. E. Rep. 977. 

14. ATTACHMENT — Oral Evidence.—Where, in an ac- 
tion for the wrongful conversion of personal property, 
defendants justify under a writ of attachment, oral 
evidence is admissible to show that other property was 
taken than that described in the officer’s return on the 
writ.—CARPENTER V. ScorT, Iowa, 53 N. W. Rep. 328. 

15. ATTORNEY AND CLIENT—Compromise.—Where an 
attorney is employed by his client to institute pro- 
ceedings in equity to subject land tothe payment of 
debts and liens, and obtains a decree directing a sale 
for the satisfaction of the same, andthe debtor com 
promises, and pays off the claims asserted against him, 
the attorney for the plaintiff has no lien against the 
land of said defendant which would entitle him toa 
sale of defendant’s land.—McCoy v. McCoy, W. Va., 15 
S. E. Rep. 973. 

16. BonNDs — Fraudulent Issue.—Bonds fraudulently 
issued by the officers of a school district in satisfac- 
tion of ajudgment already paid create a new liability 
against the district, since Acts 17th Gen. Assem. ch. 132, 
which authorizes the issue of bonds in such cases, ap- 
plies only to “unsatisfied” judgment; and where such 
fraudulent bonds cause the total indebtedness of the 
district to exceed the limit fixed by Const. art. 11, §3,a 
purchaser for value before maturity is chargeable with 
notice of that fact, and cannot recover on the bonds,— 
First NAT. BANK OF DECORAH VY. DISTRICT TP. OF DOON, 
Ia.,53 N. W. Rep. 301. 

17. CARRIERS — Passengers — Negligence.—Where a 
passenger claims to have been injured while on a car 
by the violence of the coupling with another car, but 
there was no injury to the cars, and it was denied that 
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it was with more force than was necessary to move the 
springs and effect the coupling, it is error to instruct 
that from the mere happening of an injurious accident 
a presumption of neglect arises prima facie, and throws 
the onus of showing that it did not exist on the carrier. 
—HERSTINE V. LEHIGH VALLEY R. Co., Penn., 25 Atl. 
Rep. 104. 

18. CARRIERS OF GOODS—Interstate Commerce.—The 
continuous transportation of freight froma point with- 
in the State to another point within the State, overa 
line of railway partly within the State and partly 
within another State, is not interstate commerce 
within Const. U.S. art. 1,§ 8—CAMPBELL Vv. CHICAGO’ 
M. & St. P. Ry. Co., lowa, 58 N. W. Rep. 351. 

19. CHATTEL MORTGAGES—Foreclosure.—A tenant at 
will gave a chattel mortgage on the crops to be raised 
on the farm the following season, but before seeding 
time the landlord insisted on making a lease of the 
property to the tenant’s wife, which the tenant acqui- 
esced in: Held that, the tenant having thereby sur- 
rendered any right to retain possession, he, and there- 
fore the mortgagee, had no rightor interest in the 
crops.—GAMMON V. BUEL, Iowa, 53 N. W. Rep. 340. 

20. CHATTEL MORTGAGE—Lien.—Under Mills’ Ann. St. 
§ 2027, where one takes a bill of sale of goods without 
taking possession of the goods, a subsequent mortgage 
of the same goods by the vendor gives the mortgagee a 
superior lien on the goods, though he knew of the bill 
ofsale when the mortgage was given.—ALLEN V. STEI- 
GER, Colo., 31 Pac. Rep. 226. 

21. CONSTITUTIONAL LAW— Amendment of Statute.— 
When the title of original act of the legislature sufti- 
ciently expresses its object in the manner required by 
theconstitution,an act amendatory thereof may, by 
its title, simply refer to the section of the original act 
which it is intended to amend, and this will be a suffi- 
cient compliance with section 30 of article 6 of the con- 
stitution.—HEATH V. JOHNSON, W. Va., 158. E. Rep. 980. 

22. CONSTITUTIONAL LAW—Gaming.— A statement in 
the body of the amendment to Code, § 4881, in regard to 
horse racing,that the section and the amendment 
“shall apply to trotting and pacing, as well as running, 
races,” isa sufficient recital that the original act was 
on the subject of horse racing to conform to Const. art. 
2,§17, requiring that amendatory acts shall recite in 
their caption or otherwise the title or substance of the 
act amended.—RANSOME V. STATE, Tenn., 208. W. Rep. 
310. 

23. CONSTITUTIONAL LAw—Interstate Commerce—Mo- 
nopolies.—Congress has no authority, under the com- 
merce clause or any other provision of the constitution, 
to limit the right of a corporation created by a State in 
the acquisition, control, and disposition of property in 
the several States, and it is immaterial that such prop- 
erty, or the products thereof, may become the subjects 
of interstate commerce; and it is apparent that by the 
act of July 2, 1890, in relation to monopolies, congress did 
not intend to declare that the acquisition by a State 
corporation of so large a part of any species of prop- 
erty as to enable the owners to control the traftic there- 
in among the several States, constituted acriminal of- 
fense.—IN RE GREENE, U. 8. C. C. (Ohio), 52 Fed. Rep. 
104, 

24. CONTRACTS — Husband and Wife.—An agreement 
between husband and wife,whereby the husband agrees 
to convey to the wife certain lands in fee, in considera- 
tion of her joining in deeds of other land owned by 
him, is not void.—WORTH V. PATTON, Ind., 31 N. E. Rep. 
1130, 

25. CONTRACT—Measure of Damages.—Where a party 
employs another to perform work at a certain con- 
tract price,and, after part performance and offer to 
perform the residue, the contract is unlawfully ter- 
minated by the employer, the true rule of damages in 
favor of the party ready to perform is not the price 
stipulated to be paid on full performance, but the 
actual injury sustained in consequence of the em- 
ployer’s default. The rule that the contract furnishes 
the measure of damages is subject to another rule, that 





compensation is only to be given for actual loss — 
MCCLAIR V. AUSTIN, Colo., 3] Pac. Rep. 225. 

26. CONTRACT — Payment of Estimates.— Where one 
contracts to furnish material and build a bridge fora 
city, stones prepared for the bridge remain the prop- 
erty of the contractor until put into the bridge struct- 
ure, and liable to process for his debts, unless the 
contract otherwise provide. This is so though the 
contract provides that,as the work goes on, estimates 
of it shall be made by the engineer, which, if he choose, 
may include acceptable material, and a percentage of 
such estimate to be at once paid, and the residue upon 
completion of the bridge, and an estimate is made in- 
cluding such stone and such percentage of it paid to 
the contractor.—CITY OF WHEELING V. BAER, W. Va., 
15 8. E. Rep. 979. 

27, CONTRACT— Performance.—Whether an examina- 
tion of land for coal has been “thorough and exhaust- 
ive,” as required by contract, may be shown, not alone 
by evidence as to the character of such examination, 
although this is the first that should be offered, but by 
the testimony of experts, who have themselves ex- 
amined the land, and arrived at the same result.— 
WELLS V. LEEK, Pa., 25 Atl. Rep. 101. 


28. CORPORATIONS—Subscription to Stock.— Articles 
of association for the formation of an hotel company 
were executed under Pub. Acts 1887, No. 70. Such arti- 
cle recited that the capital stock should be $30,000 di- 
vided into 1,200 shares at $25 each: Held, in an action 
by such corporation against one signing a preliminary 
subscription paper, but who did not join in the exe- 
cution of the articles, that, where the stock was not all 
subscribed, such defendant could only be held liable 
on the ground that he had assumed the relation of 
stockholder, had been recognized by the corporation 
as a member, and had waived the condition that the 
entire capital stock must first be subscribed.—CURRY 
HOTEL Co. V. MULLINS, Mich., 53 N. W. Rep. 360. 


29. CORPORATION—Verification of Pleading.—A Veriti- 
cation by an attorney of a corporation, stating that af- 
fiant had read the complaint, and that it was true to 
the best of his knowledge and belief, is sufficient under 
Civil Code, § 62, providing that a pleading by a corpo- 
ration may be verified by an officer, agent, or attorney 
thereof on information and belief.—TULLOCH V. BELLE- 
VILLE PUMP & SKEIN WORKS, Colo,, 31 Pac. Rep. 229. 

30. COUNTIES — Defective Bridges. — In an action 
against a county for an injury to plaintiff's team and 
threshing outfit, caused by the breaking of a bridge 
while attempting to drive across, it is for the jury to 
determine whether the use which plaintiff was making 
of the bridge was unusual and extraordinary, and such 
as the county was not bound to anticipate; and a ver- 
dict in plaintiff's favor will not be disturbed on the 
ground that such use was improper.—YORDY V. MAR- 
SHALL County, Iowa, 53 N. W. Rep. 298. 

31. CRIMINAL EVIDENCE—Admissions—Grand Jury.— 
Where one accused of acrime is taken before a grand 
jury, by its direction, and not of his own volition, state- 
ments then made by him, without being informed of 
his rights, or of the possibility of their being used in 
evidence against him,are not admissible on the trial 
since such statements are not voluntarily made. — 
STATE V. CLIFFORD, Iowa, 53 N. W. Rep. 299. 

32. CRIMINAL LAw—Continuance.—Section 1, ch. 159, 
Code 1891, prescribes that‘‘when an indictment is found 
in the circuit court of any county against a per- 
son for a felony, the accused, if in custody, or if he ap- 
pear in discharge of his recognizance or voluntarily, 
shall, unless good cause be shown for a continuance, 
be tried at the same term.’’—STATE v. MAIER, W. Va., 15 
S. E. Rep. 991. 

33. CRIMINAL LAW — Fines— Imprisonment. — Where 
one is convicted of selling liquor in violation of a coun 
ty ordinance, a judgment that he pay a fine, and, if the 
fine is not paid “forthwith,” that he be imprisoned in 
the county jail until the same be paid, in proportion of 
one day’s imprisonment for every two dollars 
of the fine, is within Pen. Code, § 1446, providing that a 
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judgment that defendant pay a fine may also direct 
that he be imprisoned until the fine be satisfied, in 
proportion of one day’s imprisonment for every dollar 
of the fine.—EX PARTE NOBLE, Cal., 31 Pac. Rep. 225. 

34. CRIMINAL LAw—Larceny.— Under Rev. St. 1881, § 
1748, providing that an indictment for larceny may con- 
tuin a count for obtaining the same goods by burglary, 
it need not affirmatively appear from the indictment 
that the goods are the same, and it is sufticient that the 
contrary does not appear. — MCCULLOUGH V. STATE, 
Ind., 31 N. E. Rep. 1116. 

35. CRIMINAL TRESPASS—Evidence.—One who has ex- 
clusive possession of land is the owner in law for pur- 
poses of criminal prosecutions, and therefore defend- 
ant ina charge of criminal trespass cannot defeat the 
prosecution by proving title in a third person, but 
such defendant may prove title or right to possession 
in himself, to show that his entry or presence on the 
land was lawful.—RYAN V. STATE, Ind., 31 N. E. Rep. 
1127. 

36. CRIMINAL TRIAL — Felony. — It is the right and 
privilege of a defendant, put in jeopardy upon a charge 
of felony, to have the trial conducted with all due care 
and circumspection, and to have the requirements of 
the law faithfully pursued and firmly upheld in all 
substantial particulars. — O’BRIEN V. PEOPLE, Colo., 
31 Pac. Rep. 230. 

37. CRIMINAL TRIAL—Murder— Separation of Jury.— 
A mere separation of a jury will not entitle the person 
to a new trial; but where there has been an improper 
separation of the jury during the trial, if the verdict is 
against the prisoner, he is entitled to the benefit of the 
presumption that such separation has been preju- 
dicial to him, and the burden of proof is upon the 
State to show beyond a reasonable doubt that the pris- 
oner has suffered no injury by reason of the sepa- 
ration. If the prosecution fails to do this, the verdict 
will be set aside.—STATE V. HARRISON, W. Va., 15 8S. E. 
Rep. 982. 

38. DEEDS—Acknowledgment, —Under Code § 277, au- 
thorizing county auditors “to take and certify the ac- 
knowledgment of instruments in writing,” they 
could take acknowledgment of deeds, notwithstanding 
that section 1955 provided that “any deed, conveyance, 
or other instrument in writing’ by which land was 
conveyed should be taken before any court having a 
seal, and designated officers, among whom county au- 
ditors were not included.—LONG v. SCHEE, Iowa, 53 N. 
W. Rep. 331. 

39. DEED—Delivery.—Where a woman singly signed 
and acknowledged a release of dower during the life of 
her husband, but delivered it, after his death, to the 
grantee, it was held effectual between the parties, 
though the acknowledgment is void.—SAUNDERS V. 
BLYTHE, Mo., 20S, W. Rep. 319. 

40. DEED—Estoppel—Acknowledgments.—Where the 
owner of land executes and delivers a deed thereof, 
bearing a certificate of his appearance before an officer 
authorized to take acknowledgments, at a place within 
his jurisdiction, and an acknowledgment of its execu- 
tion, and the certificate is signed by the officer, he can- 
not subsequently allege the invalidity of the certificate, 
even on a jurisdictional ground, for the purpose of 
impairing the estate of the grantee.—MUTUAL LIFE INS. 
Co. OF NEW YORK V. COREY, N. Y , 31 N. E. Rep. 1095. 

41. DEEDS—Execution and Acknowledgment—Efface- 
ment of Seals.- Deeds executed in Massachusetts in 
1800 and 1838 conveying land in Virginia, the signing 
and ensealing whereof was acknowledged and verified 
according to the registry acts then in _ force 
and duly admitted to record in pursuance thereof, 
must be held to have passed the legal title, although 
no seals appear uponthe deeds at this date; for it will 
be presumed that the waxen seals thenin use, and 
which were liable to be effaced, were properly affixed. 
—REUSENS V. STAPLES, U.S.C. C. (Va.), 52 Fed. Rep. $1. 

42. DEED— Mental Capacity.—In an action to set aside 
a deed the petition alleged that plaintiff,“who wasa 
man over eighty years old, in feeble condition, and 





unable to read and write,’ was induced by fraud to 
execute the deed. The court found that no fraud was 
practiced: Held,that it was error to set aside such 
deed because plaintiff ‘“‘at the time had not sufficient 
mental capacity to enter into said contract or make 
said deed,” since the question of plaintiff's mental ca- 
pacity was not in issue.—HINES V. HORNER, Iowa, 53 N. 
W. Rep. 317. 

43. DEED—Recordation.—Palo Alto county, an un- 
organized county, was by Laws 1853, ch. 12, in general 
terms attached to Boone county. By Laws 1855, ch. 142, 
it was attached to Webster county for election, revenue, 
and judicial purposes: Held, that a deed conveying 
land lying therein should have been recorded in Boone, 
rather than Webster, county; Code, § 1941, providing 
that an instrument affecting real estate, to be valid 
against subsequent purchasers without notice, must 
be recorded “‘in the office of the recorder of the county 
in which the land lies.”—MEAGHER V. Drury, Iowa, 53 
N. W. Rep. 313. 

44. ELECTIONS—Ballots.—The letters “O. K.,” written 
on the outside of a ballot, are a “device,” within Code, 
§§ 2687, 2689, providing that ballots shall be “without 
device,” and that any ballot having a “device” on it 
shall be void.—BAXTER V. ELLIS, N. Car., 15 8. EK. Rep. 
938. 

45. ELECTIONS — Registration.—The Political Code 
provides that the qualified electors of counties may 
have their names registered at any time, and describes 
with great care and particularity the duties of electors 
and officers in relation thereto, and further provides 
(section 1094) that a great register shall be kept. Sec- 
tion 1084,as amended by Laws 1889, provides that upon 
the order of the board of supervisors a new registra- 
tion may be made, and that such registration shall 
commence 100 days before a general election, and con- 
tinue 85 days, when it shall cease: Held, that the 
board of supervisors may cancel the existing register, 
and order a new one, more than 100 days before a gen- 
eral election, and thatthe registry of a name in the 
new register, made at any time after the old register is 
canceled, and more chan 15 days prior to the election, 
is lawful and valid.—WELCH V. WILLIAMS, Cal., 31 Pac. 
Rep. 222. 


46. EMINENT DOMAIN—Condemnation.—In ascertain- 
ing damages caused to a land-owner by condemning a 
strip of his land for sewer purposes, the jury should 
consider not only the value of the property taken, but 
also the effect of the taking on that which is left with 
reference to allthe uses to which it was before adapted ; 
andin estimating the value of that which is taken 
they may consider all the uses to which it might prop- 
erly have been applied if it had not been taken.— 
MAYNARD V., CITY OF NORTHAMPTON, Mass., 31 N. E Rep. 
1062. 

7. EMINENT DOMAIN—Operation of Railroad—Dam.- 
ages.—The owner of a lot which is several hundred 
feet from the line of a railroad cannot recover dam- 
ages for the annoyance caused by the smoke, dust, and 
noise of passing trains.—PENNSYLVANIA CO. FOR IN- 
SURANCE ON LIVES & GRANTING ANNUITIES V. PENNSYL- 
VANIA S. V. R. Co., Penn., 25 Atl. Rep. 107. 

48. EXECUTORS — Effect of Accounting.—Where certain 
claims in favor of a testator’s estate are entered in the 
final account of the executor, and marked, “Refuse to 
pay, because of inability,” anda decree is entered al- 
lowing the account, the title to the claims is not there 
by transferred from the estate to the executor, nor are 
the debtors discharged from their liability thereon, 
but, on its subsequently appearing that such claims 
are collectible, an administrator de bonis non may be 
appointed to collect them as unadministered assets.— 
APPEAL OF MALLORY, Conn., 25 Atl. Rep. 109. 

49. FRAUDULENT CONVEYANCES — Decree. — Where a 
decree, from which no appeal was taken, pronounced 
a conveyance void as in fraud of the grantor’s creditors 
without qualification, and called in the creditors, on 
appeal from a subsequent decree of distribution the 
supreme court cannot consider the conveyance void 
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as to onecreditor and valid as to another.—CURLEE V. 
REMBERT, S. Car., 15 S. KE. Rep. 954. 

50. FRAUDULENT CONVEYANCE — Marriage.—A secret 
conveyance, made just before marriage, with the in 
tention of defeating the vesting in the wife of the right 
of dower, the grantor being, however, permitted to 
remain in possession, is a fraud against the wife, and 
void, so that notwithstanding it, forthe purposes of 
dower, the husband may be treated as dying seised and 
possessed of the property.—BROOKs V. MCMEEKIN, 8S. 
Car., 15 8. E. Rep. 1019. 

51. FRAUDULENT CONVEYANCES—Pleading.—In an ac- 
tion to set aside a fraudulent conveyance to a grantee 
who paid no consideration, it is not necessary to al- 
lege or prove notice to the grantee of the fraudulent 
intent of the grantor.—YORK v. ROCKWOOD, Ind, 31 N. 
E. Rep. 1110. 

52, INJUNCTION — Damages.—Where an_ injunction 
restraining the manufacture of a patented article is 
merely erroneous, damages cannot be recovered for 
abstinence from manufacture except in a case admit- 
ting of an action for malicious prosecution.—MARK V. 
Hyatt, N. Y., 31 N. E. Rep. 1099. 

53. INJUNCTION—Ex Parte Order.—Under Code Civil 
Proc. § 241, which provides that “the injunction may be 
granted at the time of the commencement of the ac- 
tion, or at any time afterwards before judgment, on its 
appearing satisfactorily to the court or judge, by affi- 
davit of plaintiff or any other person, that sufficient 
grounds exist therefore,” “the court has jurisdiction to 
grant an injunction onthe commencement of suit on 
an ex parte application, where it appears necessary to 
preserve the status quo of the property involved, and 
the relation of the parties defendant.—MEINHARD V. 
YOUNGBLOOD, S. Car., 15 8. E. Rep. 947. 


54. INJUNCTION—Liquor Nuisance.—Code, § 1543, pro- 
vides that “any person violating the terms of amy in- 
junction” to restrain a liquor nuisance “shall be 
punished as for contempt:” Held,in proceedings for 
contempt, that a decree enjoining certain parties 
therein named from keeping a liquor nuisance on cer- 
tain premises was not binding on a subsequent pur- 
chaser of the premises, or on his lessees.—BUHLMAN 
Vv. HUMPHREY, Iowa, 53 N. W. Rep. 318. 


55. INTOXICATING LIQUORS—Civil Damages.- It is not 
essential to the right of the plaintiff, inan action un- 
der section 4364 of the Revised Statutes to subject the 
premises where intoxicating liquors were unlawfully 
sold to the payment of the damages caused by such 
sales, either that the premises should have been leased 
for the purpose of selling liquor thereon in violation 
of law, or that the owner or lessor had knowledge that 
such liquors were to be sold thereon,or knowingly per- 
mitted the sales which caused the damages. Such action 
may be maintained, if the premises were leased to be 
used for the sale of intoxicating liquor, or were per- 
mitted by the lessor to be so used.—MULLEN V. PECK, 
Ohio, 31 N. E. Rep. 1077. 


56. INTOXICATING LIQUOR—Original Packages.—Where 
beer, put into sealed bottles and packed in boxes, is 
sent by a non-resident into this State, consigned to an 
agent, and the agent, prior to August 14, 1890, merely 
removes the bottles from the boxes, furnishes cork- 
screw and tumblers, and allows customers to open for 
themselves, the sale isin the original packages, and 
not, therefore, within the prohibitory liquor law.— 
STATE V. MILLER, Iowa, 53 N. W. Rep. 330. 


57. JUDGMENT — Collateral Attack.—Though a judg- 
ment rendered by the court, directing defendant to 
give bonds to keep the peace, is defective and irregular, 
where no objection thereto is made, and no appeal is 
taken, and defendant acquiesces in and performs the 
orders of the court in pursuance of the judgment, he 
cannot afterwards collaterally attack it.—STATE v. Tow, 
Ind., 31 N. E. Rep. 1120. 

58. JUDGMENT—Default.—A judgment should not be 
opened to allow defendant to defend on her petition 
setting forth that she was a married woman after an 





unexplained delay of three years, and where, though 
she was personally summoned, no excuse is offered 
for her failure to appear.—LITTSTER VY. LITTSTER, Pa., 
25 Atl. Rep. 117. 

59. JUDGMENT — Execution.—The setting aside of a 
judgment for the recovery of money, upon grounds 
not affecting the original validity of the judgment, 
does not avoid a prior sale of real estate (under execu 
tion issued thereon) to a stranger who had purchased 
in good faith. Statute construed as not having such 
an effect.—GOWEN V. CONLOW, Minn., 52 N. W. Rep. 365. 

60. JUDGMENT BY DEFAULT.—The fact that a defend- 
ant relies on an attorney employed by his codefendant, 
but who fails to appear on account of sickness, is not a 
sufficient ground for setting aside a judgment by de 
fault, especially when the firm of which the attorney is 
a member appears of record as attorneys for defend- 
ant, and no reason is assigned why the partner did not 
conduct the defense.—HEATON V. PETERSON, Ind., 31 N. 
E. Rep. 1133. 

61. LIMITATION OF ACTIONS—Damages.—Act March 27, 
1713, providing a limitation of actions,does not apply 
to a statutory proceeding to assess damages for prop 
erty taken, injured, or destroyed in the exercise of the 
right of eminent domain.—KELLER Vv. HARRISBURG & P. 
R. Co., Pa., 25 Atl. Rep. 84. 

62. LANDLORD AND TENANT—Distress for Rent.—On a 
distress for a certain period’s rent, where the question 
is how much, if any, is in arrears, the tenant may 
prove any overpayments for previous periods, and not 
merely such overpayments as refer to the present 
period.—WEBER V. RORER, Pa., 25 Atl. Rep. 100. 

63. LANDLORD AND TENANT—Eviction.—The entry of 
a landlord into demised premises for the purpose of re 
building does not operate as an eviction, where it was 
with the tenant’s assent,and not to his entire exclu- 
sion.—HELLER V. ROYAL Ins. Co. OF LIVERPOOL, Pa., 25 
Atl. Rep. 83. 

64 MALICIOUS PROSECUTION—Damages.—In an action 
for malicious prosecution, in order to recover for at- 
torneys’ fees in defending the malicious suit, the value 
of the attorney’s services must be proved.—MITCHELL 
Vv. DAVIES, Minn., 53 N. W. Rep. 363. 

65. MARRIED WOMAN— Separate Estate.— Land con- 
veyed to a married woman in 1866, without anything in 
the conveyance to render it separate estate, is not 
separate estate. Chapter 66 of the Code of 1868 did not 
make it separate estate A bond of the husband and 
wife, made in 1868, does not charge the wife’s estate in 
such land. Such bond is void as to the woman.— 
PICKENS’ EX’RS V. KNISLELEY, W. Va., 15S. E. Rep. 997. 

66. MASTER AND SERVANT—Contributory Negligence. 
—Plaintiff’s intestate, a brakeman, was killed by being 
struck by logs which projected over the ends of the 
which he was attempting to couple. Defend- 
ant offered evidence to show that deceased, who 
had made only a few trips Jon that branch Jof the 
road, had been cautioned against the danger of coup 
ling cars loaded with logs, and put in evidence a rule 
of the company calling attention to the fact that logs 
often projected over the ends of the cars, and forbid- 
ding coupling by hand. Deceased was coupling in that 
manner when the accident occurred. Deceased was 
furnished with a copy of the rules, and promised to 
become familiar with and to be governed by them, and 
in the presence of an officer of the company he read the 
rule above referred to: Held, that defendant was not 
responsible for the death of deceased.—BRENNAN V. 
MICHIGAN CENT. R. Co., Mich., 53 N. W. Rep. 358. 

67. MASTER AND SERVANT— Dangerous Premises.— A 
yard master in the service of a railroad company is not 
required to quit the service of such company, or fail or 
refuse to perform the work devolving upon him, al- 
though he knew of the dangerous condition of the 
company’s car yard, provided the same was notso far 
dangerous as to threaten immediate injury, or the con- 
dition of the car yard was not sodangerous but that 
the yard master, as a reasonably pruden man, could 
come to a well-grounded conclusion he could 
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safely perform his duty for the benefit of his employer. 
Ifthe above conditions exist, and the yard master is 
killed inthe discharge of his duty, without contribu- 
tory fault on his part, his wife and children may re- 
cover of the company.—DYER V. ST. Louis & S. F. R. Co. 
U.S. C. C. (Ark.), 52 Fed. Rep. 87. 

68. MASTER AND SERVANT—Fellow-servants.—A per- 
son who, up to and including the day of the transfer of 
amine, was paid for his services as mine boss by the 
vendor, and thereafter by the vendee, and who at the 
time of an accident resulting in the death of a minor, 
on the day of, but subsequent to, the transfer, was 
acting as mine boss, was such in fact, so that his negli- 
gence in failing to keep the openings into another 
mine closed, causing the accident, was the negligence 
ofa fellow-servant.—HALEY V. KEIM, Pa., 25 Atl. Rep. 
98. 

69. MECHANICS’ LIENS—Notice.—Elliott, Supp. § 1690, 
provides that the notice of intention to acquire a me- 
chanic’s lien must specify the amount of the claim and 
a description of the property. Section 1692 provides 
that a material-man must notify the owner of the land 
of his intention to furnish material in order to acquire 
alien: Held, that a notice of lien, given under section 
1690, need not state that the claimant notified the owner 
of his intention to furnish the materials as prescribed 
by section 1692, but in,a foreclosure of the lien it must 
be alleged and proved that such notice was given.— 
ADAMS V. SHAFFER, Ind., 31 N. E. Rep. 1108. 

70. MECHANICS’ LIENS—Statement.— The mechanic’s 
lien law held not toimperatively require the lien state- 
ment filed to set forth the name of the owner of the 
property “at the time of making said statement ;” it 
being sufficient that the ownership at the time of the 
making of the contract and the furnishing of the ma- 
terial is set forth.—FINLAYSON V. BIEBIGHAUSER, Minn., 
53 N. W. Rep 362. 


71. MECHANICS’ LIENS— Water Companies.—Rev. St. 
Wis. § 3314, par. 3, which provides that, in case any per- 
son shall purchase machinery to be placed on prem- 
ises in which the purchaser has not an interest suffi- 
cient for a lien, the person furnishing the machinery 
shall have a lien on itand aright to remove it, does 
not apply to the pipes of a water company, laid 
through the streets of a town, and connected with the 
pumping works of the company. The plant of the 
company is an integer, and cannot be separated under 
a vendor’s lien.—NATIONAL FOUNDRY & PIPE WORKS, 
LIMITED Vv. OCONTO WATER CO., U. 8. C. C. (Wis.), 52 
Fed. Rep 43. 

72. MORTGAGE—Assumption—Judgment.—A party de- 
fendant to an action on certain notes secured by a real 
estate mortgage will not be relieved from a personal 
judgment entered therein on default, where the com- 
plaint alleged that such defendant purchased the 
mortgaged property, agreeing to assume the indebted- 
ness thereon as part of the purchase price, and that 
he had failed to pay any part thereof.— LOWE Vv. 
HAMILTON, Ind., 31 N. E. Rep. 1117. 

73. MORTGAGE—Foreclosure.—A mortgagee, who has 
entered on the land and duly filed a certificate there- 
of, may also bring a writ of entry to foreclose and ob- 
tain a conditional judgment awarding him the posses- 
sion unless the sum due be paid by a specified date, as 
there is nothing in the statute (Pub. St. ch. 181) relating 
to the foreclosure of mortgages, which prevents a 
mortgagee from pursuing concurrently or successively 
all his remedies. — TRUSTEE OF SMITH CHARITIES V. 
CONNOLLY, Mass., 31 N. E. Rep. 1058. 

74. MORTGAGES—Infancy—Ratification.—A recital in a 
mortgage executed after reaching majority, that it is 
subject to a prior mortgage given during infancy to a 
third person, is a ratification of the voidable mortgage, 
which then becomes a superior lien on the land.— 
WARD V. ANDERSON, N. Car., 15 8. E. Rep. 933. 

75. MORTGAGE — Negotiable Instruments.—Where a 
mortgage securing a series of four notes, payable one 
after the other, contained a condition that, upon fail- 
ure to pay any part of the notes at the time they 





should become due, all of them should be considered 
due and payable, and, upon default in payment of the 
one first maturing, it and the others, together with the 
mortgage, were transferred, the three other notes did 
not become payable until the payee had exercised his 
option to have them so considered, and his election 
after the transfer did not relate back to the time the 
first note became due, so as to render them subject to 
equitable defenses.—NATIONAL BANK OF BATTLE CREEK 
Vv. DEAN, Iowa, 53 N. W. Rep. 338 

76. MORTGAGE FORECLOSURE — Judgment. — Under 
Code Civil Proc. § 1627, which provides that a personal 
judgment against the mortgagor may be ordered for 
the balance of the mortgage debt that may remain un- 
Satisfied after the sale of the mortgaged premises, 
where, pending a foreclosure suit, the land was sold 
under a prior mortgage, the court may render judg- 
ment against the mortgagor for the deficiency due on 
the junior mortgage, after applying thereon the 
amount received from the sale in excess of the prior 
mortgage.— FRANK V. DAVIS, N. Y., 31 N. E. Rep. 1100. 


77. MORTGAGE OF LEASED LANDS.— A mortgage of 
lands held under a lease for a term of years, with 
the option of purchasing the land at the expiration of 
the term at a fixed price, does not pass the right of op- 
tion to the mortgagee, but only the interest of the 
lessee inthelands mortgaged.—CONN V. TONNER, Iowa, 
53 N. W. Rep. 320. 


78. MUNICIPAL CORPORATION—Board of Equalization.— 
Under Code, § 829, which provides that “the city coun- 
cil shall be the board of equalization, and shall per- 
form such duties in substantially the same manner as 
is required of a township board of equalization,” etc., 
analderman cannot receive from the city extra com- 
pensation for services as a member of the board of 
equalization.—CITY OF COUNCIL BLUFFS V. WATERMAN, 
Iowa, 53 N. W. Rep. 289. . 

79. MUNICIPAL CORPORATION—Boundaries— Prescrip- 
tion.— Where, in a suit by certain property holders 
against a city, the evidence shows an uncertainty as to 
the direction in which one of the boundary lines of the 
city should run, but it appears that the bounday 
claimed by the city has been acquiesced in by both 
parties for over 20 years, and until the time of bring- 
ing the suit, such boundary will be considered the 
correct one.—BELKNAP V. CITY OF LOUISVILLE, Ky., 20 
S. W. Rep. 309. 

80. MUNICIPAL CORPORATIONS — Change of Grade.— 
Under Code, § 469, providing that when a city change 
the established grade of a street it shall be liable for 
such injury as is thereby done any person who shall 
have “built or made any improvements” on such street 
according to the established grade, it is sufficient, to 
render the city liable, that one has filled in and graded 
his lot preparatory to building on it.—CHASE Vv. CITY 
OF S10Ux City, Iowa, 53 N. W. Rep. 333. 


81. MUNICIPAL CORPORATION—City Ordinances.—The 
Portland city charter provides that the city council 
“has power and authority to prevent and suppress 
gaming and gambling houses, or places where any 
game in which chance predominates is played for any- 
thing of value, and to punish any person who engages 
in such game, or keeps or frequents such a house:” 
Held, that the latter clause, inregard to punishment of 
offenders, was not intended to limit the first of the sec- 
tien, or to enumerate the only cases in which punish- 
ment could be inflicted for the acts mentioned, and 
therefore {the city had power to enact ordinance 
4678, § 3, providing for the punishment of any one who 
should “frequent or go into or visit” any gaming or 
gambling house.—AH HOY Vv. SPENCER, Oreg., 31 Pac. 
Rep. 220. 

82. MUNICIPAL CORPORATIONS—Classification.—Classi- 
fication of municipal bodies upon the basis of their 
population at a given time cannot be used as a means 
of designating particular cities to the exclusion of 
others that may acquire the same characteristics.— 
STATE V. COMMON COUNCIL OF CITY OF TRENTON, N. J., 
25 Atl. Rep. 113. 
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83. MUNICIPAL CORPORATIONS—Detaching Territory.— 
An act of the general assembly that merely detaches 
from a municipal corporation part of its territory, and 
attaches it to an adjoining township, does not confer 
corporate power, nor contravene any other provision 
of the constitution of 1851.—METCALF V. STATE, Ohio, 31 
N. E. Rep. 1076. 

84. MUNICIPAL CORPORATIONS — Franchises.—The 
charter of the city of Oconto conferred the powers be- 
longing to municipal corporations at common law, and 
contained the “general welfare” clause usual in city 
charters. The general law conferring on cities the 
power to legislate upon the construction and operation 
of waterworks had not been adopted by the city, so as 
to derive any powers therefrom: Held, that the city 
had no power to confer a franchise for owning and 
operating waterworks, and for other things collateral 
thereto.—NATIONAL FOUNDRY & PIPE WORKS, LIMITED, 
Vv. OCONTO WATER Co., U.S. C. C. (Wis.), 52 Fed. Rep. 29. 


85. MUTUAL BENEFIT SOCIETIES—Insurable Interest.— 
A mutual benefit society was organized under Laws 
1877, ch. 74, section 4 of which provides that the bene- 
ticiary fund shall be paid to any person named by de- 
ceased while living. The by-laws of the society place 
no limitation on the person to whom certificates shall 
be payable: Held, that the beneficiary need not have 
an insurable interest in the life of the insured.—SABIN 
Vv. PHINNEY, N. Y., 31 N. E. Rep. 1087. 


86 NEGLIGENCE — Defective Bridge.—Where sign- 
boards bearing in large letters the inscription “Bridge 
unsafe” are placed conspicuously at each end of a de- 
fective bridge, and are of such construction as to give 
warning of the unsafe condition of the bridge, the fact 
that a traveler is unable to read English does not ex 
cuse his attempting to cross the bridge, and in doing so 
heis guilty of contributory negligence.—WEIRS vV. 
JONES COUNTY Iowa, 53 N. W. Rep. 321. 


87. NEGLIGENCE—Parent and Child.—A requested 
charge that the parents of young children should ex 
ercise care over them in proportion to the danger to be 
avoided ‘and the fatal consequences involved in its 
‘ neglect” is too broad,and adds an element not imposed 
by law.—LOUISVILLE N. A. & C. Ry. Co. Vv. SHANKS, Ind., 
31 N. E. Rep. 1111. 


88. NEGOTIABLE INSTRUMENTS—Bona Fide Holders.— 
Where a bank takes three negotiable notes before ma- 
turity as collateral for money loaned, together with 
three other past-due protested notes by the same mak- 
ers and indorsers,there being nothing on the face of the 
notes to indicate that they were given for the same con- 
sideration or formed part of one transaction, mere 
knowledge of the dishonor of the past due notes will 
not operate as notice to the bank that the three notes 
not yet due were tainted by defective consideration,or 
of any equities existing between the original parties 
thereto, and the bank is entitled to recover the whole 
ofthe indebtedness of the borrower to it ina suit on 
such notes.—BANK OF EDGEFIELD V. FARMERS’ Co- 
OPERATIVE MANUF’G. Co., U. S.C. C. of App., 52 Fed. 
Rep. 98. 


89. NEGOTIABLE INSTRUMENT—Bona Fide Purchaser.— 
A bank held a note against a mother and son, and de- 
manded security, and obtained from the son a sealed 
judgment waiver note for a similar amount, signed by 
his sister, in addition to himself and mother. The sis- 
ter testified that she signed the note on the representa- 
tion of her brother that it would enable him to obtain 
an additional loan from the bank. The cashier denied 
that the bank promised an additional loan, and claimed 
that it held the note as collateral security. The judg- 
ment note was past due when received, and no extra 
time was given on the original debt in consideration of 
it: Held,that the bank was not a bona fide purchaser of 
the note for value.—SECOND NAT. BANK OF ALTOONA V. 
DUNN, Penn., 25 Atl. Rep. 80. 

90. NEGOTIABLE INSTRUMENTS — Ownership.—In an 


action on a note, where plaintiff bank alleged that it is 
the “absolute and unqualified owner” thereof, and is- 





sue was taken on that allegation, ownership thus be- 
came one of the issues to be tried.—UNITED STATES 
NAT. BANK OF ATCHISON V. CROSELY, Iowa, 53 N. W. 
Rep. 352. 

91, PARTNERSHIP—Individual Debts.—Land purchased 
with the firm assets, but forthe individual benefit of 
the partners, is liable for the individual debts of a 
partner to the extent of his interest,as between him- 
self and creditor.—CHANDLER V. JESSUP, Ind., 31 N. E. 
Rep. 1109. 

92, PLEADING — Indefiniteness.—In an action against 
the officers of a municipal corporation, failure to state 
the name of the corporation is not ground for demur- 
rer, but should be corrected by some other mode.— 
CROCKER V. COLLINS, S. Car., 15 S. E. Rep. 951. 

93. PLEDGE—Accounts Due.—Where a creditor re- 
ceives from his debtor as collateral securities accounts 
due from third parties, in the absence of an agreement 
tothe contrary, he is bound to use such diligence in 
their collection as he would exercise in relation to his 
own matters.—MONTAGUE V. STELTS, 8. Car., 15 S. E. 
Rep. 968. 

94. PUBLIC LANDS — Cancellation — Mineral Lands.— 
Section 2318 of the Revised Statutes of the United States 
provides “‘that in all cases lands valuable for minerals 
shall be reserved from sale, except as otherwise ex- 
pressly directed by law.’”’ In such case, the title of the 
lands in defendants could not be held valid because 
acquired against the law.—UNITED STATES V. CULVER, 
U.S. C. C. (Ark.), 52 Fed. Rep. 81. 

95. RAILROAD COMMISSIONERS.—McClain’s Code, §§ 
2043, 2061, conferring on the railroad commissioners 
supervision of all roads in the State, allow the commis 
sioners to proceed, not only on theirown motion, with- 
out any complaint, but on a complaint no matter how 
insufficient; although, if an insufficient cumplaint be 
filed, the commissioners may require it to be perfected, 
or, if cognizant of the necessary facts, may themselves 
enter them of record —STATE V. CHICAGO, M. & ST. P. 
Ry. Co., lowa, 53 N. W. Rep. 323. 

96. RAILROAD COMMISSIONERS — Traffic Rates.—The 
recitals inan award by the railroad commissioners as 
to the rates to be paid by one railroad company to an- 
other for hauling passengers, freight, and cars over its 
road, must betakento showthe character and scope 
of the hearing actually had before the commissioners, 
and to control an error in the petition for such hearing 
with reference to the statute under which it was ap- 
parently drawn, and also any difference between the 
relief prayed for and that actually awarded by the 
commissioners.—BOSsTON & L. R. Corp. V. NASHUA & L. 
R. Corp., Mass., 31 N. E. Rep. 1067. 

97, RAILROAD COMPANIES—Construction of Railroads. 
—A city in the State authorized a railroad company to 
construct and operate its road along a certain street of 
the city 100 feet wide. Afterwards it authorized an- 
other railroad company to construct and operate its 
road along the same street, provided its plan of route 
and tracks did not injure the tracks laid and side 
tracks unlaid of the first-named company. The plan 
of the second-named company was to construct its 
road along and across said street and the tracks of the 
first-mamed company: Held, that the second-named 
company hadaright sotodo, under Rev. St. §§ 2543, 
2626, providing that between any points in the State 
any railroad company can cross the tracks of any 
other railroad company, and cross any city street, 
with the assent of the city authorities.—ST. LOUIS 
TRANSFER RY. CoO. Vv. ST. LOUIS MERCHANTS’ BRIDGE & 
TERMINAL Ry. Co., Mo., 20S. W. Rep. 319. 

98. RAILROAD COMPANIES—Estoppel.—W hen the presi 
dent of a company chartered by the State of 
Florida forthe construction of a railroad, under the 
authorization of the board of directors, mortgages the 
company’s land, and the money, which is loaned in 
good faith, is used by the officers of the company for 
company purposes, and the validity of the transaction 
isrecognized by payment of interest, and the transac- 
tion is brought to the notice of the directors, both 
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actually and by recordation of the deeds, and there is’ 


no repudiation of the mortgage or denial ofthe au- 
thority of the president in the premises, a subsequent 
resolution by part of the directors, made long after- 
wards, disapproving and annulling the president's au- 
thority, does not invalidate the transaction or prevent 
a foreclosure, since the company tacitly ratified the act 
of the president, by not promptly disaflirming the 
transaction.—AuGustTA, T & G. R. Co. Vv. KITTEL, U.S. C. 
C. of App., 52 Fed. Rep. 63. 

99. RAILROAD COMPANY—Negligence.—Code, § 1289, 
provides that “any corporation operating a railway 
shall be liable for all damages by fire that is set out or 
caused by operating any such railway;’’ and section 
1308 provides that a common carrier cannot exempt 
itself from liability as such carrier by contract: Held, 
that a contract between the owner and operator of an 
elevator, coal shed, and corn cribs,and a railroad com- 
pany, exempting such company from liability for dam- 
ages by fire negligently set by its engines, is void, 
where it appears that such buildings were built and 
used for the purpose of promoting the business’ of 
such railroad company.—GRISWOLD V. ILLINOIS CENT. 
R. Co., Iowa, 53 N. W. Rep. 295. 

100. REPLEVIN—Bond.—A bond filed on an application 
for a writ of replevin need not conform to the re- 
quirements of the bond set forth in Rev. St. 1881, § 1547, 
relating to proceedings inreplevin, since section 1221 
prescribes that no-bond taken by any officer in the 
discharge of his duties shall be void for want of form, 
substance, recital, or condition.—LEMERT V. SHAFFER, 
Ind., 31 N. E. Rep. 1128. 

101, REPLEVIN—Verdict and Judgment,—Rey. St, 1881, 
§ 549, provides that, in an action for the recovery of 
specific personal property, the jury must assess the 
value of the property und the damages for detention 
when, by their verdict, there will be judgment for the 


_ return of the property. Section 572 provides that judg- 


ment for plaintiff may be forthe return of the property, 
or the value thereof, in case a delivery cannot be had, 
and damages for detention: Held that, where the jury 
finds for plaintiff, it must fix the value of the property, 
and assess the damages for detention, whether the 
plaintiff did or not demand by his action the immediate 
delivery of the property.—FARRAH V. EASH, Ind., 31 N. 
E. Rep. 1125. 

102. RES ADJUDICATA—Removal of Causes—Effect of 
Discontinuance—Construction of Order.—Where, after 
reference in a case to take and report testimony, and 
before any report, the case is removed toa federal 
court, and nothing further is done in the case except 
the reporting of the testimony to the State court after 
it has lost jurisdiction, the case may be discontinued 
without operating as a bar to another action. —DUN- 
HAM V. CARSON, 8S. Car.,15 8. E. Rep. 960. 


103. RES JUDICATA—Injunction.—Both members of a 
partnership being dead, the widow of the partner who 
first died had set off to her a dower interest in the 
partnership lands, and afterwards sued the heirjat 
law of the other partner to recover back rents on her 
dowerinterest. The heir at law thereupon broughta 
billto enjoin this suit and for an accounting of the 
partnership affairs, which bill was dismissed on de- 
murrer, The heir at law appealed to the supreme court, 
notwithstanding which the widow prosecuted her suit 
for rents to a final decree, and the same was paid by 
the heir at law without compulsory process. There- 
after the supreme court reversed the decree appealed 
from, holding that the widow was not entitled to 
the rents, and remanded the case for further pro- 
ceedings: Held, that neither the decree in the widow’s 
suit for rents nor the fact of its voluntary payment 
was a bar to the heir at law’s right under her bill to an 
accounting of the rents thus paid.—FREEMAN V. CLAY, 
U.S. C. C. of App., 52 Fed. Rep. 1. 

104. REWARD—Conviction.—The fact that sentence is 
indefinitely suspended after a plea and verdict of 
guilty ina certain case does not affect the right toa 

eward offered for “conviction” in such case, as con- 





viction is complete without sentence.—WILMOTH V. 
ITKNSEL, Pa., 25 Atl. Rep. 86. 

105, SALE—Record.—The retention of title by the ven- 
dor in a written contract of sale of personal property, 
with the condition affixed that the title is to remain in 
the vendor until the purchase price shall have been 
paid, though the instrument be not recorded within 
the time prescribed by law, will prevail over the lien 
of a subsequent mortgage on the same property, exe- 
cuted by the conditional vendee to a creditor who 
gives credit and takes the mortgage without notice of 
the vendor's title, the mortgage also not being re- 
corded in time.— COTTRELL V. MERCHANTS’ & ME- 
CHANICS’ BANK, Ga., 15 8S. E. Rep. 944. 

106. SALE—Rescission.—A large tract of land was sold 
at an agreed price, a certain portion to be paid in cash 
and balance to be secured by mortgage. Subsequently 
the seller was induced, by false representations in re- 
gard to the solvency of a bank, to accept stock in it as 
part payment of the balance of the purchase price. 
The purchaser, who was president of the bank, organ- 
ized ajoint-stock company, and conveyed the land to 
it, taking mortgage bonds in payment, which were de 
livered to the bank in consideration of prior indebted- 
ness to it. The bank and the intermediate parties 
knew of the fraudulent transaction. The bank soon 
after was declared insolvent, and a receiver appointed: 
Held that, since the bank was the real vendor of the 
stock, the seller was entitled to a complete rescission 
of the fraudulent sale-—FLORIDA LAND & IMP. Co. v. 
MERRILL, U. 8. C, C. of App., 52 Fed. Rep. 77. 

107. SALE—Warranty.—A machine was warranted to 
be well made, of good materials, and durable, with 
proper care; and it was agreed that the buyer might 
feturn it if it did not and could not be made to “work 
well,” Its draft was too heavy, and it had too much 
side draft, the effect of which was to make the horses’ 
necks sore: Held, that the buyer had a right to reject 
it.—MCCORMICKS HARVESTING MACH. CO. V. RUSSELL, 
Iowa, 53 N. W. Rep. 310. 

108. SALE— Warranty.—Inan action for breach of 
warranty of title in the sale of a horse, evidence that a 
third person held a mortgage on the horse at the time 
of the sale, and since the sale has taken possession of 
the horse under a warrantin a pending claim and de- 
livery proceeding against plaintiff, is sufficient to show 
a breach of the warranty.—HODGES Vv. WILKINSON, N. 
Car., 15 8. E. Rep. 941. 

109. SALE OF PERSONAL PROPERTY.—In replevin of a 
cornsheller by the vendor under an oral conditional 
sale against the sheriff, who had attached it as the 
property of the vendee, it appeared that the vendee 
went temporarily to another State; that he gave a 
third person the privilege of operating the machine in 
his absence, the operator to receive reasonable pay or 
apart of the profits; that the machine was used in 
shelling corn by moving it from farm to farm; and that 
it was ona neighbor’s farm, where sch third person 
had last operated it, when levied on: Held, that the 
machine was in the “actual possession” of the vendee, 
within the meaning of Code, § 1922, making such sales 
void asto creditors of the vendee in “actual posses- 
sion” without notice.—VORSE V. LOOMIS, Iowa, 53 N. W. 
Rep. 314. 

110. SALE WITH WARRANTY.—Plaintiff sold defendant 
a second-hand ruling machine for his printing office, 
which was described in plaintiff's catalogue, with a 
statement that all the machinery sold would be “put in 
first-class order, guarantied.” In correspondence, 
plaintiff said that he could furnish the machine in 
good order; that it had been doing good work, and 
would certainly do defendant’s work: Held, that the 
machine was sold witha guaranty that it was in good 
order, and would do defendant’s work.— LATHAM V. 
SHIPLEY, Iowa, 53 N. W. Rep. 342. 

111. SCHOOL DISTRICTS — Restoration of Territory.— 
Miller’s Code, § 1798, providing that, where a territory 
has been attached for school purposes to any district 
in an adjoining township, it may be restored to the 
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district to which it belongs, on application of the elec- 
tors residing on the territory in which the school- 
house “is not situated,” but not until a suitable school- 
house has been erected on the territory so sought to be 
restored, does not mean that a schoolhouse must first 
havihg been erected on said territory, but only that 
there must have been one within the district to which 
he territory was to be restored.—ODENDAHL V. RUSSELL, 
Iowa, 53 N. W. Rep. 836. 

112. SHERIFFS—Attending Court.—Rev. St. 1881, § 5868, 
prescribes that the sheriff of each county shall ‘“‘attend 
upon and preserve order in all courts of record of his 
county except justices’ courts.’’ Section 5874 provides 
that, where a sheriff shall perform services for his 
county under requirement of law for which there is no 
provision for payment, the board of county commis- 
sioners shall pay such sheriff the same compensation 
allowed by law for similar services, and that the sheriff 
shall have two dollars for each day’s actual attendance 
upon court: Held, that the county is liable to the 
sheriff for compensation for attending and preserving 
order in the courts.—MILLER V. BOONE CounTY, Ind., 
31 N. E. Rep. 1123. 

113. SHERIFF ACTING AS JAILOR.—Reyvy. St. 1881, § 6115, 
provides for the keeping of a jail for prisoners at the 
expense of the county. Section 6118 provides that the 
sheriff shall keep the jail. Section 5873 provides that the 
sheriff shall have a certain fee for receiving and dis- 
charging inmates: Held that, where no other provision 
is made for the payment of such fee, it becomes a part 
of the expense of keeping the jail.—HAWTHORN V. BOARD 
OF COM’RS OF RANDOLPH COUNTY, Ind., 31 N. E. Rep. 
1124. 

114. STATUTE — Construction. — In determining the 
validity of a statute, the court will not pass upon the 
motives of the legislature in its enuctment.—PARKER V. 
STATE, Ind., 31 N. E. Rep. 1114. 

115. TAXATION — Drainage Assessments.— Pub. Acts. 
1885, No. 153, § 79, provides that “to all taxes unpaid on 
the first day of February next after their assessment 
there shall be added interest at the rate of one per 
cent. for every month or part of a month during which 
such taxes remain unpaid;’ and Pub. Acts 1885, No. 
227, ch. 6, § 7, provide that all the general prosisions of 
law now existing for enforcing the payment of town- 
ship, county, and State taxes shall apply to drain taxes, 
and to lands returned delinquent therefor: Held, that 
the latter section,in adopting the provisions of the law 
relating to the enforcement and collection of taxes in 
general, did not include the provisions in such law re- 
lating to the interest charge.— JACKSON FIRE CLAY 
SEWER PIPE & TILE Co. V. SNYDER, Mich., 53 N. W. 
Rep. 359. 

116. TAXATION— Redemption. — Code, § 892, provides 
that ifland of any minor or lunatic is sold for taxes, 
the same may be redeemed at any time within one 
year after such disability is removed, or such redemp- 
tion may be made by the guardian or legal represent- 
tatives at any time before the delivery of the deed: 
Held, that where plaintiff inherited land from a minor 
after sale thereof for taxes, her right of redemption 
expired in one year after decedent’s death, though she 
was herself a minor.—MCGEE V. BAILEY, Iowa, 53 N. W. 
Rep. 309. 

117. VENDOR AND PURCHASER — Executed Contract.— 
One plaintiff who, although not the owner of real prop- 
erty, contracts with another (defendant) to sell it to 
him, and who procures a conveyance to be made by 
the owner to such vendee, which the latter accepts as 
a performance of the contract, is entitled to recover 
the agreed price.—HAMILTON V. HULETT, Minn., 53N. W. 
Rep. 364. 

118. VENDOR AND VENDEE—Contract.—A contract for 
the sale of land, made in the: land-owner’s name by a 
third person, is ratified by the land-owner’s accepting, 
without objection, installments of the purchase money, 
and giving his receipts acknowledging that they were 
in part payment forthe land in question.—MURRAY V. 
Mayo, Mass., 51 N.-E. Rep. 1063. 





119. WATERS—Riparian Rights.—A riparian owner on 
a navigable stream,the exclusive right to the water 
power of which has been granted by the State toa 
navigation company, cannot recover of one who di- 
verts the stream from in front of his land, throwing it 
on the further side of an island, for the destruction of 
the water power which fhe had created by the erec- 
tion of adam, and used without authority; but he can 
recover for the injury to his land by reason of such di- 
version.—WILLIAMS V. FULMER, Pa.,25 Atl. Rep. 103. 


120. WILI.s— Construction—Devise.— Elliott’s Supp. § 
428, provides: that, Where a husband devises lands to 
his wife in lieu of her statutory interest in his lands, 
she shall not be entitled to both unless it plainly ap- 
pears by the will to have been the intention of the tes- 
tator that she should have the lands devised, in addi- 
tion to her statutory interests: Held that, where a 
husband devised to his wife, “in addition to” her stat- 
utory interest in his lands, other lands, ‘with the rents 
and profits thereof,” for the support of herself and his 
minor children ‘during her natural life,’ the wife was 
entitled to her legal estate in all of her husband’s 
land, and a life estate in the lands devised.—LIKE Vv. 
CoorER, Ind., 31 N. E. Rep. 1118. 


121. WILLS—Disclaimer of Devise.—The setting up of 
a contract between father and son, nade some years 
before the father’s death, for the purchase by the son 
of lands afterwards devised to him by the father with 
other lands, for which it was claimed no deed had ever 
been made, is not so inconsistent with the devise as to 
amount toa disclaimer, particularly where the devise 
is not shown to have been upon any condition which 
the father could not have rightly incorporated ina 
deed under the contract, but is merely an assertion of 
right to the lands not so devised. — BROWNFIELD’S 
EX’RS V. BROWNFIELD, Pa., 25 Atl. Rep. 92. 

122. WILLS—Income.— A bequest to a charitable in- 
stitution of the dividends and income of testatrix’s 
shares of the bank stock, amounting to $10,000, with di- 
rections “that it be kept asa permanent fund,” “the 
income of which only shall be expended,” is an ab- 
solute gift of the shares, and not merely of the income 
and dividends, to be accumulated until they shall 
amount to $10,000.—ANGELL V. SPRINGFIELD HOME FOR 
AGED WOMEN, Mass., 31 N. E. Rep. 1065. 


123. WILLS—Latent Ambiguity.—The fact that testa- 
tor does not own the “N. E. 1-4” of a certain section, 
which heattempts by a perfect description to devise, 
does not present acase of latent ambiguity, but of mis- 
take, and extrinsic evidence is not admissible to show 
that testator really intended to devise the “‘N. W. 1-4” 
which he owned.—ECKFORD V. ECKFORD, Iowa, 53 N. W. 
Rep. 345. 


124. WILLS—Revocation.—Testator, after making be- 
quests and devises to various relatives, provided, in a 
subsequent clause, that every gift or devise thereinbe- 
fore entered was “subjectto be changed or canceled” 
by his wife, provided she should declare otherwise in 
her own handwriting, with certain formalities, before 
the gift or devise should take effect: Held, that the 
provision was valid, as conferring on the wife power 
of appointment whereby she could defeat the bequests 
and devises, and make anew disposition of the prop- 
erty, the bequests and devises being made subject to 
such power, and was not void as an attempt to give 
her power to revoke the will, in contravention of Gen. 
St. ch. 113, § 10, providing that a will can be revoked 
only by testator himself in his life-time, in the manner 
therein indicated.—DUDLEY V. WEINHART, Ky., 208. W. 
Rep. 208. ” 

125. WITNESSES -Parties in Interest.—In an action 
against executors, legatees of testator are not incom- 
petent to testify that the claim was paid during de- 
ceased’s life-time,under Act May 23, 1887, declaring per- 
sons whose interest is “udverse”’ to the right of de- 
ceased incompetent witnesses to matters occurring be- 
fore deceased’s death. — GERZ V. WEBER, Pa., 25 Atl. 
Rep. 82. 
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